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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, April 1, 2015), consult the ‘‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.
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REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
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INQUIRIES
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contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.
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The Government Publishing Office (GPO) processes all sales and distribution
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THIS TITLE

Title 17—COMMODITY AND SECURITIES EXCHANGES is composed of four volumes.
The first two volumes containing parts 1—40, and 41—199 comprise Chapter I—
Commodity Futures Trading Commission. The third volume contains Chapter II—
Securities and Exchange Commission, parts 200—239. The fourth volume, com-
prising part 240 to end, contains the remaining regulations of the Securities and
Exchange Commission, and Chapter IV—Department of the Treasury. The con-
tents of these volumes represent all current regulations issued by the Commodity
Futures Trading Commission, the Securities and Exchange Commission, and the
Department of the Treasury as of April 1, 2015.

The OMB control numbers for the Securities and Exchange Commission appear
in §200.800 of chapter II. For the convenience of the user, §200.800 is reprinted
in the Finding Aids section of the volume containing part 240 to end.

For this volume, Ann Worley was Chief Editor. The Code of Federal Regula-
tions publication program is under the direction of John Hyrum Martinez, as-
sisted by Stephen J. Frattini.
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Subpart A—General Provisions

§41.1 Definitions.

For purposes of this part:

(a) Alternative trading system shall
have the meaning set forth in section
la(1) of the Act.

(b) Board of trade shall have the
meaning set forth in section 1la(2) of
the Act.

(c) Broad-based security indexr means a
group or index of securities that does
not constitute a narrow-based security
index.

(d) Foreign board of trade means a
board of trade located outside of the
United States, its territories or posses-
sions, whether incorporated or unincor-
porated, where foreign futures or for-
eign options are entered into.

(e) Narrow-based security index has the
same meaning as in section 1la(35) of
the Commodity Exchange Act.

(f) National securities association
means a board of trade registered with
the Securities and Exchange Commis-
sion pursuant to section 15A(a) of the
Securities Exchange Act of 1934.

(g) National securities exchange
means a board of trade registered with
the Securities and Exchange Commis-
sion pursuant to section 6(a) of the Se-
curities Exchange Act of 1934.

(h) Rule shall have the meaning set
forth in Commission regulation 40.1.

(i) Security futures product shall
have the meaning set forth in section
1a(32) of the Act.

(j) Opening price means the price at
which a security opened for trading, or
a price that fairly reflects the price at
which a security opened for trading,
during the regular trading session of
the national securities exchange or na-
tional securities association that lists
the security. If the security is not list-
ed on a national securities exchange or
a national securities association, then
opening price shall mean the price at
which a security opened for trading, or
a price that fairly reflects the price at



§41.2

which a security opened for trading, on
the primary market for the security.

(k) Regular trading session of a secu-
rity means the normal hours for busi-
ness of a national securities exchange
or national securities association that
lists the security.

(1) Regulatory halt means a delay,
halt, or suspension in the trading of a
security, that is instituted by the na-
tional securities exchange or national
securities association that lists the se-
curity, as a result of:

(1) A determination that there are
matters relating to the security or
issuer that have not been adequately
disclosed to the public, or that there
are regulatory problems relating to the
security which should be clarified be-
fore trading is permitted to continue;
or

(2) The operation of circuit breaker
procedures to halt or suspend trading
in all equity securities trading on that
national securities exchange or na-
tional securities association.

[66 FR 44511, Aug. 23, 2001, as amended at 66
FR 44965, Aug. 27, 2001; 67 FR 36761, May 24,
2002; 77 FR 66344, Nov. 2, 2012]

§41.2 Required records.

A designated contract market that
trades a security index or security fu-
tures product shall maintain in accord-
ance with the requirements of §1.31 of
this chapter books and records of all
activities related to the trading of such
products, including: Records related to
any determination under subpart B of
this part whether or not a futures con-
tract on a security index is a narrow-
based security index or a broad-based
security index.

[77 FR 66344, Nov. 2, 2012]

§41.3 Application for an exemptive
order pursuant to section
4f(a)(4)(B) of the Act.

(a) Any futures commission mer-
chant or introducing broker registered
in accordance with the notice registra-
tion provisions of §3.10 of this chapter,
or any broker or dealer exempt from
floor broker or floor trader registration
pursuant to section 4f(a)(3) of the Act,
may apply to the Commission for an
order pursuant to section 4f(a)(4)(B) of
the Act granting exemption to such
person from any provision of the Act or
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the Commission’s regulations other
than sections 4c(b), 4c(d), 4c(e), 4c(g),
4d, 4e, 4h, 4f(b), 4f(c), 4j, 4k(1), 4p, 6d,
8(d), 8(g), and 16 of the Act and the
rules thereunder.

(b) An application pursuant to this
section must set forth in writing or in
an electronic mail message the fol-
lowing information:

(1) The name, main business address
and main business telephone number of
the person applying for an order;

(2) The capacity in which the person
is registered with the Securities and
Exchange Commission and the person’s
CRD number (if a member of the Na-
tional Association of Securities Deal-
ers, Inc.) or equivalent self-regulatory
organization identification, together
with a certification, if true, that the
person’s registration is not suspended
pursuant to an order of the Securities
and Exchange Commission;

(3) The particular section(s) of the
Act and/or provision(s) of the Commis-
sion’s regulations with respect to
which the person seeks exemption;

(4) Any provision(s) of the securities
laws or rules, or of the rules of a secu-
rities self-regulatory organization
analogous to the provision(s);

(5) A clear explanation of the facts
and circumstances under which the
person believes that the requested ex-
emptive relief is necessary or appro-
priate in the public interest; and

(6) A clear explanation of the extent
to which the requested exemptive relief
is consistent with the protection of in-
vestors.

(c) A national securities exchange or
other securities industry self-regu-
latory organization may submit an ap-
plication for an order pursuant to this
section on behalf of its members.

(d) An application for an order must
be submitted to the Director of the Di-
vision of Swap Dealer and Inter-
mediary Oversight, Commodity Fu-
tures Trading Commission, 1155 21st
Street, NW., Washington, DC 20581, if
in paper form, or to tm@cftc.gov if sub-
mitted via electronic mail.

(e) The Commission may, in its sole
discretion, grant the application, deny
the application, decline to entertain
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the application, or grant the applica-
tion subject to one or more conditions.

[66 FR 43086, Aug. 17, 2001. Redesignated at 67
FR 53171, Aug. 14, 2002, as amended at 67 FR
62352, Oct. 7, 2002; 78 FR 22419, Apr. 16, 2013]

§8§41.4-41.9 [Reserved]

Subpart B—Narrow-Based Security
Indexes

§41.11 Method for determining market
capitalization and dollar value of
average daily trading volume; appli-
cation of the definition of narrow-
based security index.

(a) Market capitalization. For purposes
of section 1a(35)(B) of the Act (7 U.S.C.
1a(35)(B)):

(1) On a particular day, a security
shall be 1 of 750 securities with the
largest market capitalization as of the
preceding 6 full calendar months when
it is included on a list of such securi-
ties designated by the Commission and
the SEC as applicable for that day.

(2) In the event that the Commission
and the SEC have not designated a list
under paragraph (a)(1) of this section:

(i) The method to be used to deter-
mine market capitalization of a secu-
rity as of the preceding 6 full calendar
months is to sum the values of the
market capitalization of such security
for each U.S. trading day of the pre-
ceding 6 full calendar months, and to
divide this sum by the total number of
such trading days.

(ii) The 750 securities with the larg-
est market capitalization shall be iden-
tified from the universe of all NMS se-
curities as defined in §242.600 that are
common stock or depositary shares.

(b) Dollar value of ADTV. (1) For pur-
poses of section 1a(35)(A) and (B) of the
Act (7 U.S.C. 1a(35)(A) and (B)):

(1)(A) The method to be used to deter-
mine the dollar value of ADTV of a se-
curity is to sum the dollar value of
ADTV of all reported transactions in
such security in each jurisdiction as
calculated pursuant to paragraphs
(b)(1)(ii) and (iii) of this section.

(B) The dollar value of ADTV of a se-
curity shall include the value of all re-
ported transactions for such security
and for any depositary share that rep-
resents such security.

§41.11

(C) The dollar value of ADTV of a de-
positary share shall include the value
of all reported transactions for such de-
positary share and for the security
that is represented by such depositary
share.

(ii) For trading in a security in the
United States, the method to be used
to determine the dollar value of ADTV
as of the preceding 6 full calendar
months is to sum the value of all re-
ported transactions in such security
for each U.S. trading day during the
preceding 6 full calendar months, and
to divide this sum by the total number
of such trading days.

(iii)(A) For trading in a security in a
jurisdiction other than the TUnited
States, the method to be used to deter-
mine the dollar value of ADTV as of
the preceding 6 full calendar months is
to sum the value in U.S. dollars of all
reported transactions in such security
in such jurisdiction for each trading
day during the preceding 6 full cal-
endar months, and to divide this sum
by the total number of trading days in
such jurisdiction during the preceding
6 full calendar months.

(B) If the value of reported trans-
actions used in calculating the ADTV
of securities under paragraph
(b)(1)(ii)(A) is reported in a currency
other than U.S. dollars, the total value
of each day’s transactions in such cur-
rency shall be converted into U.S. dol-
lars on the basis of a spot rate of ex-
change for that day obtained from at
least one independent entity that pro-
vides or disseminates foreign exchange
quotations in the ordinary course of its
business.

(iv) The dollar value of ADTV of the
lowest weighted 25% of an index is the
sum of the dollar value of ADTV of
each of the component securities com-
prising the lowest weighted 25% of such
index.

2) For purposes of section
1a(35)(B)(I1I)(cc) of the Act (7 U.S.C.
1a(35)(B)(I1II)(ce)):

(i) On a particular day, a security
shall be 1 of 675 securities with the
largest dollar value of ADTV as of the
preceding 6 full calendar months when
it is included on a list of such securi-
ties designated by the Commission and
the SEC as applicable for that day.
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(ii) In the event that the Commission
and the SEC have not designated a list
under paragraph (b)(2)(i) of this sec-
tion:

(A) The method to be used to deter-
mine the dollar value of ADTV of a se-
curity as of the preceding 6 full cal-
endar months is to sum the value of all
reported transactions in such security
in the United States for each U.S. trad-
ing day during the preceding 6 full cal-
endar months, and to divide this sum
by the total number of such trading
days.

(B) The 675 securities with the larg-
est dollar value of ADTYV shall be iden-
tified from the universe of all NMS se-
curities as defined in §242.600 that are
common stock or depositary shares.

(c) Depositary Shares and Section 12
Registration. For purposes of section
1a(35)(B)(I1I)(aa) of the Act (7 U.S.C.
1a(35)(B)(I11I)(aa)), the requirement that
each component security of an index be
registered pursuant to section 12 of the
Securities Exchange Act of 1934 (15
U.S.C. 781) shall be satisfied with re-
spect to any security that is a deposi-
tary share if the deposited securities
underlying the depositary share are
registered pursuant to section 12 of the
Securities Exchange Act of 1934 and the
depositary share is registered under
the Securities Act of 1933 (15 U.S.C. 77a
et seq.) on Form F-6 (17 CFR 239.36).

(d) Definitions. For purposes of this
section:

(1) SEC means the Securities and Ex-
change Commission.

(2) Closing price of a security means:

(i) If reported transactions in the se-
curity have taken place in the United
States, the price at which the last
transaction in such security took place
in the regular trading session of the
principal market for the security in
the United States.

(ii) If no reported transactions in a
security have taken place in the United
States, the closing price of such secu-
rity shall be the closing price of any
depositary share representing such se-
curity divided by the number of shares
represented by such depositary share.

(iii) If no reported transactions in a
security or in a depositary share rep-
resenting such security have taken
place in the United States, the closing
price of such security shall be the price
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at which the last transaction in such
security took place in the regular trad-
ing session of the principal market for
the security. If such price is reported
in a currency other than U.S. dollars,
such price shall be converted into U.S.
dollars on the basis of a spot rate of ex-
change relevant for the time of the
transaction obtained from at least one
independent entity that provides or
disseminates foreign exchange
quotations in the ordinary course of its
business.

(38) Depositary share has the same
meaning as in §240.12b-2.

(4) Foreign financial regulatory author-
ity has the same meaning as in Section
3(a)(b2) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(52)).

(5) Lowest weighted 25% of an index.
With respect to any particular day, the
lowest weighted component securities
comprising, in the aggregate, 256% of an
index’s weighting for purposes of sec-
tion 1a(35)(A)(iv) of the Act (7 U.S.C.
1a(35)(A)({iv)) (‘‘lowest weighted 25% of
an index’’) means those securities:

(i) That are the lowest weighted secu-
rities when all the securities in such
index are ranked from lowest to high-
est based on the index’s weighting
methodology; and

(ii) For which the sum of the weight
of such securities is equal to, or less
than, 256% of the index’s total
weighting.

(6) Market capitalization of a security
on a particular day:

(i) If the security is not a depositary
share, is the product of:

(A) The closing price of such security
on that same day; and

(B) The number of outstanding shares
of such security on that same day.

(ii) If the security is a depositary
share, is the product of:

(A) The closing price of the deposi-
tary share on that same day divided by
the number of deposited securities rep-
resented by such depositary share; and

(B) The number of outstanding shares
of the security represented by the de-
positary share on that same day.

(7) Outstanding shares of a security
means the number of outstanding
shares of such security as reported on
the most recent Form 10-K, Form 10-Q,
Form 10-KSB, Form 10-QSB, or Form
20-F (17 CFR 249.310, 249.308a, 249.310b,
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249.308b, or 249.220f) filed with the Secu-
rities and Exchange Commission by the
issuer of such security, including any
change to such number of outstanding
shares subsequently reported by the
issuer on a Form 8-K (17 CFR 249.308).

(8) Preceding 6 full calendar months
means, with respect to a particular
day, the period of time beginning on
the same day of the month 6 months
before and ending on the day prior to
such day.

(9) Principal market for a security
means the single securities market
with the largest reported trading vol-
ume for the security during the pre-
ceding 6 full calendar months.

(10) Reported transaction means:

(i) With respect to securities trans-
actions in the United States, any
transaction for which a transaction re-
port is collected, processed, and made
available pursuant to an effective
transaction reporting plan, or for
which a transaction report, last sale
data, or quotation information is dis-
seminated through an automated
quotation system as described in Sec-
tion 3(a)(b1)(A)(ii) of the Securities Ex-
change Act of 1934 (15 TU.S.C.
78c(a)(b1)(A)(ii)); and

(ii) With respect to securities trans-
actions outside the United States, any
transaction that has been reported to a
foreign financial regulatory authority
in the jurisdiction where such trans-
action has taken place.

(11) U.S. trading day means any day
on which a national securities ex-
change is open for trading.

(12) Weighting of a component secu-
rity of an index means the percentage
of such index’s value represented, or
accounted for, by such component se-
curity.

[66 FR 44511, Aug. 23, 2001, as amended at 70
FR 43750, July 29, 2005; 77 FR 66344, Nov. 2,
2012]

§41.12 Indexes underlying futures
contracts trading for fewer than 30
days.

(a) An index on which a contract of
sale for future delivery is trading on a
designated contract market or foreign
board of trade is not a narrow-based se-
curity index under section 1a(35) of the
Act (7 U.S.C. 1a(3b)) for the first 30 days
of trading, if:

§41.12

(1) Such index would not have been a
narrow-based security index on each
trading day of the preceding 6 full cal-
endar months with respect to a date no
earlier than 30 days prior to the com-
mencement of trading of such contract;

(2) On each trading day of the pre-
ceding 6 full calendar months with re-
spect to a date no earlier than 30 days
prior to the commencement of trading
such contract:

(i) Such index had more than 9 com-
ponent securities;

(ii) No component security in such
index comprised more than 30 percent
of the index’s weighting;

(iii) The 5 highest weighted compo-
nent securities in such index did not
comprise, in the aggregate, more than
60 percent of the index’s weighting; and

(iv) The dollar value of the trading
volume of the lowest weighted 25% of
such index was not less than $50 mil-
lion (or in the case of an index with 15
or more component securities, $30 mil-
lion); or

(3) On each trading day of the 6 full
calendar months preceding a date no
earlier than 30 days prior to the com-
mencement of trading such contract:

(i) Such index had at least 9 compo-
nent securities;

(ii) No component security in such
index comprised more than 30 percent
of the index’s weighting; and

(iii) Bach component security in such
index was:

(A) Registered pursuant to Section 12
of the Securities Exchange Act of 1934
(15 U.S.C. 78) or was a depositary share
representing a security registered pur-
suant to Section 12 of the Securities
Exchange Act of 1934;

(B) 1 of 750 securities with the largest
market capitalization that day; and

(C) 1 of 675 securities with the largest
dollar value of trading volume that
day.

(b) An index that is not a narrow-
based security index for the first 30
days of trading pursuant to paragraph
(a) of this section, shall become a nar-
row-based security index if such index
has been a narrow-based security index
for more than 45 business days over 3
consecutive calendar months.

(c) An index that becomes a narrow-
based security index solely because it
was a narrow-based security index for
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more than 45 business days over 3 con-
secutive calendar months pursuant to
paragraph (b) of this section shall not
be a narrow-based security index for
the following 3 calendar months.

(d) Definitions. For purposes of this
section:

(1) Market capitalization has the same
meaning as in §41.11(d)(6) of this chap-
ter.

(2) Dollar value of trading volume of a
security on a particular day is the
value in U.S. dollars of all reported
transactions in such security on that
day. If the value of reported trans-
actions used in calculating dollar value
of trading volume is reported in a cur-
rency other than U.S. dollars, the total
value of each day’s transactions shall
be converted into U.S. dollars on the
basis of a spot rate of exchange for that
day obtained from at least one inde-
pendent entity that provides or dis-
seminates foreign exchange quotations
in the ordinary course of its business.

(3) Lowest weighted 25% of an index
has the same meaning as in §41.11(d)(5)
of this chapter.

(4) Preceding 6 full calendar months has
the same meaning as in §41.11(d)(8) of
this chapter.

(5) Reported transaction has the same
meaning as in §41.11(d)(10) of this chap-
ter.

[66 FR 44511, Aug. 23, 2001, as amended at 77
FR 66344, Nov. 2, 2012]

§41.13 Futures contracts on security
indexes trading on or subject to the
rules of a foreign board of trade.

When a contract of sale for future de-
livery on a security index is traded on
or subject to the rules of a foreign
board of trade, such index shall not be
a narrow-based security index if it
would not be a narrow-based security
index if a futures contract on such
index were traded on a designated con-
tract market.

[77 FR 66344, Nov. 2, 2012]

§41.14 Transition period for indexes
that cease being narrow-based secu-
rity indexes.

(a) Forty-five day tolerance provi-
sion. An index that is a narrow-based
security index that becomes a broad-
based security index for no more than
45 business days over 3 consecutive cal-
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endar months shall be a narrow-based
security index.

(b) Transition period for indexes that
cease being narrow-based security in-
dexes for more than forty-five days. An
index that is a narrow-based security
index that becomes a broad-based secu-
rity index for more than 45 business
days over 3 consecutive calendar
months shall continue to be a narrow-
based security index for the following 3
calendar months.

(¢c) Trading in months with open in-
terest following transition period.
After the transition period provided for
in paragraph (b) of this section ends, a
national securities exchange may con-
tinue to trade only in those months in
the security futures product that had
open interest on the date the transi-
tion period ended.

(d) Definition of calendar month. Cal-
endar month means, with respect to a
particular day, the period of time be-
ginning on a calendar date and ending
during another month on a day prior to
such date.

§41.15 Exclusion from definition of
narrow-based security index for in-
dexes composed of debt securities.

(a) An index is not a narrow-based se-
curity index if:

(1)) Each of the securities of an
issuer included in the index is a secu-
rity, as defined in section 2(a)(1) of the
Securities Act of 1933 and section 3
(a)(10) of the Securities Exchange Act
of 1934 and the respective rules promul-
gated thereunder, that is a note, bond,
debenture, or evidence of indebtedness;

(ii) None of the securities of an issuer
included in the index is an equity secu-
rity, as defined in section 3(a)(11) of the
Securities Exchange Act of 1934 and the
rules promulgated thereunder;

(iii) The index is comprised of more
than nine securities that are issued by
more than nine non-affiliated issuers;

(iv) The securities of any issuer in-
cluded in the index do not comprise
more than 30 percent of the index’s
weighting;

(v) The securities of any five non-af-
filiated issuers included in the index do
not comprise more than 60 percent of
the index’s weighting;
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(vi) Except as provided in paragraph
(a)(1)(viii) of this section, for each se-
curity of an issuer included in the
index one of the following criteria is
satisfied:

(A) The issuer of the security is re-
quired to file reports pursuant to sec-
tion 13 or section 15(d) of the Securities
Exchange Act of 1934;

(B) The issuer of the security has a
worldwide market value of its out-
standing common equity held by non-
affiliates of $700 million or more;

(C) The issuer of the security has
outstanding securities that are notes,
bonds, debentures, or evidences of in-
debtedness having a total remaining
principal amount of at least $1 billion;

(D) The security is an exempted secu-
rity as defined in section 3(a)(12) of the
Securities Exchange Act of 1934 and the
rules promulgated thereunder; or

(E) The issuer of the security is a
government of a foreign country or a
political subdivision of a foreign coun-
try; and

(vii) Except as provided in paragraph
(a)(1)(viii) of this section, for each se-
curity of an issuer included in the
index one of the following criteria is
satisfied:

(A) The security has a total remain-
ing principal amount of at least
$250,000,000; or

(B) The security is a municipal secu-
rity (as defined in section 3(a)(29) of the
Securities Exchange Act of 1934 and the
rules promulgated thereunder) that has
a total remaining principal amount of
at least $200,000,000 and the issuer of
such municipal security has out-
standing securities that are mnotes,
bonds, debentures, or evidences of in-
debtedness having a total remaining
principal amount of at least $1 billion;
and

(viii) Paragraphs (a)(1)(vi) and
(a)(1)(vii) of this section will not apply
to securities of an issuer included in
the index if:

(A) All securities of such issuer in-
cluded in the index represent less than
five percent of the index’s weighting;
and

(B) Securities comprising at least 80
percent of the index’s weighting satisfy
the provisions of paragraphs (a)(1)(vi)
and (a)(1)(vii) of this section.
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(2)(1) The index includes exempted se-
curities, other than municipal securi-
ties as defined in section 3(a)(29) of the
Securities Exchange Act of 1934 and the
rules promulgated thereunder, that
are:

(A) Notes, bonds, debentures, or evi-
dences of indebtedness; and

(B) Not equity securities, as defined
in section 3(a)(11) of the Securities Ex-
change Act of 1934 and the rules pro-
mulgated thereunder; and

(ii) Without taking into account any
portion of the index composed of such
exempted securities, other than munic-
ipal securities, the remaining portion
of the index would not be a narrow-
based security index meeting all the
conditions under paragraph (a)(1) of
this section.

(b) For purposes of this section:

(1) An issuer is affiliated with an-
other issuer if it controls, is controlled
by, or is under common control with,
that issuer.

(2) For purposes of this section,
“‘control” means ownership of 20 per-
cent or more of an issuer’s equity, or
the ability to direct the voting of 20
percent or more of the issuer’s voting
equity.

(3) The term ‘‘issuer’ includes a sin-
gle issuer or group of affiliated issuers.

[71 FR 39541, July 13, 2006]

Subpart C—Requirements and
Standards for Listing Security
Futures Products

SOURCE: 66 FR 55083, Nov. 1, 2001, unless
otherwise noted.

§41.21 Requirements for underlying
securities.

(a) Security futures products based on a
single security. A futures contract on a
single security is eligible to be traded
as a security futures product only if:

(1) The underlying security is reg-
istered pursuant to section 12 of the
Securities Exchange Act of 1934;

(2) The underlying security is:

(i) Common stock,

(ii) Such other equity security as the
Commission and the SEC jointly deem
appropriate, or

(iii) A note, bond, debenture, or evi-
dence of indebtedness; and
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(3) The underlying security conforms
with the listing standards for the secu-
rity futures product that the des-
ignated contract market has filed with
the SEC under section 19(b) of the Se-
curities Exchange Act of 1934.

(b) Security futures product based on
two or more securities. A futures con-
tract on an index of two or more secu-
rities is eligible to be traded as a secu-
rity futures product only if:

(1) The index is a narrow-based secu-
rity index as defined in section 1a(35) of
the Act;

(2) The securities in the index are
registered pursuant to section 12 of the
Securities Exchange Act of 1934;

(3) The securities in the index are:

(i) Common stock,

(i) Such other equity securities as
the Commission and the SEC jointly
deem appropriate, or

(iii) A note, bond, debenture, or evi-
dence of indebtedness; and

(4) The index conforms with the list-
ing standards for the security futures
product that the designated contract
market has filed with the SEC under
section 19(b) of the Securities Ex-
change Act of 1934.

[66 FR 55083, Nov. 1, 2001, as amended at 71
FR 39542, July 13, 2006; 77 FR 66344, Nov. 2,
2012]

§41.22 Required certifications.

It shall be unlawful for a designated
contract market to list for trading or
execution a security futures product
unless the designated contract market
has provided the Commission with a
certification that the specific security
futures product or products and the
designated contract market meet, as
applicable, the following criteria:

(a) The underlying security or securi-
ties satisfy the requirements of §41.21;

(b) If the security futures product is
not cash settled, arrangements are in
place with a clearing agency registered
pursuant to section 17A of the Securi-
ties Exchange Act of 1934 for the pay-
ment and delivery of the securities un-
derlying the security futures product;

(c) Common clearing. [Reserved]

(d) Only futures commission mer-
chants, introducing brokers, com-
modity trading advisors, commodity
pool operators or associated persons
subject to suitability rules comparable
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to those of a national securities asso-
ciation registered pursuant to section
15A(a) of the Securities Exchange Act
of 1934 and the rules and regulations
thereunder, except to the extent other-
wise permitted under the Securities
Exchange Act of 1934 and the rules and
regulations thereunder, may solicit,
accept any order for, or otherwise deal
in any transaction in or in connection
with security futures products;

(e) If the board of trade is a des-
ignated contract market pursuant to
section 5 of the Act, dual trading in
these security futures products is re-
stricted in accordance with §41.27;

(f) Trading in the security futures
products is not readily susceptible to
manipulation of the price of such secu-
rity futures product, nor to causing or
being used in the manipulation of the
price of any underlying security, op-
tion on such security, or option on a
group or index including such securi-
ties, consistent with the conditions for
trading of §41.25;

(g) Procedures are in place for coordi-
nated surveillance among the board of
trade, any market on which any secu-
rity underlying a security futures prod-
uct is traded, and other markets on
which any related security is traded to
detect manipulation and insider trad-
ing. A board of trade that is an alter-
native trading system does not need to
make this certification, provided that:

(1) The alternative trading system is
a member of a national securities asso-
ciation registered pursuant to section
15A(a) of the Securities Exchange Act
of 1934 or national securities exchange
registered pursuant to section 6(a) of
the Securities Exchange Act of 1934;
and

(2) The national securities associa-
tion or national securities exchange of
which the alternative trading system is
a member has in place such procedures;

(h) An audit trail is in place to facili-
tate coordinated surveillance among
the board of trade, any market on
which any security underlying a secu-
rity futures product is traded, and any
market on which any related security
is traded. A board of trade that is an
alternative trading system does not
need to make this certification, pro-
vided that:
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(1) The alternative trading system is
a member of a national securities asso-
ciation registered pursuant to section
15A(a) of the Securities Exchange Act
of 1934 or national securities exchange
registered pursuant to section 6(a) of
the Securities Exchange Act of 1934;
and

(2) The national securities associa-
tion or national securities exchange of
which the alternative trading system is
a member has in place such procedures;

(i) Procedures are in place to coordi-
nate regulatory trading halts between
the board of trade and markets on
which any security underlying the se-
curity futures product is traded and
other markets on which any related se-
curity is traded. A board of trade that
is an alternative trading system does
not need to make this certification,
provided that:

(1) The alternative trading system is
a member of a national securities asso-
ciation registered pursuant to section
15A(a) of the Securities Exchange Act
of 1934 or national securities exchange
registered pursuant to section 6(a) of
the Securities Exchange Act of 1934;
and

(2) The national securities associa-
tion or national securities exchange of
which the alternative trading system is
a member has in place such procedures;
and

(j) The margin requirements for the
security futures product will comply
with the provisions specified in §41.43
through §41.48.

[66 FR 44511, Aug. 23, 2001, as amended at 77
FR 66344, Nov. 2, 2012]

§41.23 Listing of security futures
products for trading.

(a) Initial listing of products for trad-
ing. To list new security futures prod-
ucts for trading, a designated contract
market shall submit to the Commis-
sion at its Washington, DC head-
quarters, either in electronic or hard-
copy form, to be received by the Com-
mission no later than the day prior to
the initiation of trading, a filing that:

(1) Is labeled ‘‘Listing of Security Fu-
tures Product;”

(2) Includes a copy of the product’s
rules, including its terms and condi-
tions;
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(3) Includes the certifications re-
quired by §41.22;

(4) Includes a certification that the
terms and conditions of the contract
comply with the additional conditions
for trading of §41.25;

(5) If the board of trade is a des-
ignated contract market pursuant to
section 5 of the Act, it includes a cer-
tification that the security futures
product complies with the Act and
rules thereunder; and

(6) Includes a copy of the submission
cover sheet in accordance with the in-
structions in appendix D of part 40.

(7) Includes a request for confidential
treatment as permitted under the pro-
cedures of §40.8.

(b) Voluntary submission of security fu-
tures products for Commission approval.
A designated contract market may re-
quest that the Commission approve
any security futures product under the
procedures of §40.5 of this chapter, pro-
vided however, that the registered enti-
ty shall include the certification re-
quired by §41.22 with its submission
under §40.5 of this chapter. Notice des-
ignated contract markets may not re-
quest Commission approval of security
futures products.

[66 FR 55083, Nov. 1, 2001, as amended at 69
FR 67507, Nov. 18, 2004; 74 FR 17394, Apr. 15,
2009; 77 FR 66344, Nov. 2, 2012]

§41.24 Rule amendments to security
futures products.

(a) Self-certification of rules and rule
amendments by designated contract mar-
kets and registered derivatives clearing or-
ganications. A designated contract mar-
ket or registered derivatives clearing
organization may implement any new
rule or rule amendment relating to a
security futures product by submitting
to the Commission at its Washington,
DC headquarters, either in electronic
or hard-copy form, to be received by
the Commission no later than the day
prior to the implementation of the rule
or rule amendment, a filing that:

(1) Is labeled ‘‘Security Futures Prod-
uct Rule Submission;’

(2) Includes a copy of the new rule or
rule amendment;
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(3) Includes a certification that the
designated contract market or reg-
istered derivatives clearing organiza-
tion has filed the rule or rule amend-
ment with the Securities and Exchange
Commission, if such a filing is re-
quired;

(4) If the board of trade is a des-
ignated contract market pursuant to
section 5 of the Act or is a registered
derivatives clearing organization pur-
suant to section 5b of the Act, it in-
cludes the documents and certifi-
cations required to be filed with the
Commission pursuant to §40.6 of this
chapter, including a certification that
the security futures product complies
with the Act and rules thereunder; and

(5) Includes a copy of the submission
cover sheet in accordance with the in-
structions in appendix D of part 40.

(6) Includes a request for confidential
treatment as permitted under the pro-
cedures of §40.8.

(b) Voluntary submission of rules for
Commission review and approval. A des-
ignated contract market or a reg-
istered derivatives clearing organiza-
tion clearing security futures products
may request that the Commission ap-
prove any rule or proposed rule or rule
amendment relating to a security fu-
tures product under the procedures of
§40.5 of this chapter, provided however,
that the registered entity shall include
the certifications required by §41.22
with its submission under §40.5 of this
chapter. Notice designated contract
markets may not request Commission
approval of rules.

[66 FR 55083, Nov. 1, 2001, as amended at 69
FR 67507, Nov. 18, 2004; 74 FR 17394, Apr. 15,
2009; 77 FR 66344, Nov. 2, 2012]

§41.25 Additional conditions for trad-
ing for security futures products.

(a) Common provisions—(1) Reporting
of data. The designated contract mar-
ket shall comply with part 16 of this
chapter requiring the daily reporting of
market data.

(2) Regulatory trading halts. The rules
of a designated contract market that
lists or trades one or more security fu-
tures products must include the fol-
lowing provisions:

(i) Trading of a security futures prod-
uct based on a single security shall be
halted at all times that a regulatory
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halt has been instituted for the under-
lying security; and

(ii) Trading of a security futures
product based on a narrow-based secu-
rity index shall be halted at all times
that a regulatory halt has been insti-
tuted for one or more underlying secu-
rities that constitute 50 percent or
more of the market capitalization of
the narrow-based security index.

(3) Speculative position limits. The des-
ignated contract market shall have
rules in place establishing position
limits or position accountability proce-
dures for the expiring futures contract
month. The designated contract mar-
ket shall:

(i) Adopt a net position limit no
greater than 13,500 (100-share) con-
tracts applicable to positions held dur-
ing the last five trading days of an ex-
piring contract month; except where,

(A) For security futures products
where the average daily trading vol-
ume in the underlying security exceeds
20 million shares, or exceeds 15 million
shares and there are more than 40 mil-
lion shares of the underlying security
outstanding, the designated contract
market may adopt a net position limit
no greater than 22,500 (100-share) con-
tracts applicable to positions held dur-
ing the last five trading days of an ex-
piring contract month; or

(B) For security futures products
where the average daily trading vol-
ume in the underlying security exceeds
20 million shares and there are more
than 40 million shares of the under-
lying security outstanding, the des-
ignated contract market may adopt a
position accountability rule. Upon re-
quest by the designated contract mar-
ket, traders who hold net positions
greater than 22,500 (100-share) con-
tracts, or such lower level specified by
exchange rules, must provide informa-
tion to the exchange and consent to
halt increasing their positions when so
ordered by the exchange.

(ii) For a security futures product
comprised of more than one security,
the criteria in paragraphs (a)(3)(i)(A)
and (a)(3)(i)(B) of this section must
apply to the security in the index with
the lowest average daily trading vol-
ume.
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(iii) Exchanges may approve exemp-
tions from these position limits pursu-
ant to rules that are consistent with
§150.3 of this chapter.

(iv) For purposes of this section, av-
erage daily trading volume shall be
calculated monthly, using data for the
most recent six-month period. If the
data justify a higher or lower specula-
tive limit for a security future, the des-
ignated contract market may raise or
lower the position limit for that secu-
rity future effective no earlier than the
day after it has provided notification
to the Commission and to the public
under the submission requirements of
§41.24. If the data require imposition of
a reduced position limit for a security
future, the designated contract market
may permit any trader holding a posi-
tion in compliance with the previous
position limit, but in excess of the re-
duced limit, to maintain such position
through the expiration of the security
futures contract; provided, that the des-
ignated contract market does not find
that the position poses a threat to the
orderly expiration of such contract.

(b) Final settlement prices for security
futures products. (1) The final settle-
ment price of a cash-settled security
futures product must fairly reflect the
opening price of the underlying secu-
rity or securities;

(2) Notwithstanding paragraph (b)(1)
of this section, if an opening price for
one or more securities underlying a se-
curity futures product is not readily
available, the final settlement price of
the security futures product shall fair-
ly reflect:

(i) The price of the underlying secu-
rity or securities during the most re-
cent regular trading session for such
security or securities; or

(ii) The next available opening price
of the underlying security or securi-
ties.

(3) Notwithstanding paragraphs (b)(1)
or (b)(2) of this section, if a derivatives
clearing organization registered under
Section 5b of the Act or a clearing
agency exempt from registration pur-
suant to Section 5b(a)(2) of the Act, to
which the final settlement price of a
security futures product is or would be
reported determines, pursuant to its
rules, that such final settlement price
is not consistent with the protection of
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customers and the public interest, tak-
ing into account such factors as fair-
ness to buyers and sellers of the af-
fected security futures product, the
maintenance of a fair and orderly mar-
ket in such security futures product,
and consistency of interpretation and
practice, the clearing organization
shall have the authority to determine,
under its rules, a final settlement price
for such security futures product.

(c) Special requirements for physical de-
livery contracts. For security futures
products settled by actual delivery of
the underlying security or securities,
payment and delivery of the underlying
security or securities must be effected
through a clearing agency that is reg-
istered pursuant to section 17A of the
Securities Exchange Act of 1934.

(d) The Commission may exempt a
designated contract market from the
provisions of paragraphs (a)(2) and (b)
of this section, either unconditionally
or on specified terms and conditions, if
the Commission determines that such
exemption is consistent with the public
interest and the protection of cus-
tomers. An exemption granted pursu-
ant to this paragraph shall not operate
as an exemption from any Securities
and Exchange Commission rules. Any
exemption that may be required from
such rules must be obtained separately
from the Securities and Exchange
Commission.

[66 FR 55083, Nov. 1, 2001, as amended at 67
FR 36761, May 24, 2002; 77 FR 66345, Nov. 2,
2012]

§41.27 Prohibition of dual trading in
security futures products by floor
brokers.

(a) Definitions. For purposes of this
section:

(1) Trading session means hours dur-
ing which a designated contract mar-
ket is scheduled to trade continuously
during a trading day, as set forth in its
rules, including any related post settle-
ment trading session. A designated
contract market may have more than
one trading session during a trading
day.

(2) Member shall have the meaning
set forth in section 1a(24) of the Act.

(3) Broker association includes two
or more designated contract market
members with floor trading privileges
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of whom at least one is acting as a
floor broker who:

(i) Engage in floor brokerage activity
on behalf of the same employer;

(ii) Have an employer and employee
relationship which relates to floor bro-
kerage activity;

(iii) Share profits and losses associ-
ated with their brokerage or trading
activity; or

(iv) Regularly share a deck of orders.

(4) Customer means an account
owner for which a trade is executed
other than:

(i) An account in which such floor
broker has any interest;

(ii) An account for which a floor
broker has discretion;

(iii) An account controlled by a per-
son with whom a floor broker has a re-
lationship through membership in a
broker association;

(iv) A house account of the floor bro-
ker’s clearing member; or

(v) An account for another member
present on the floor of a designated
contract market or an account con-
trolled by such other member.

(5) Dual trading means the execution
of customer orders by a floor broker
through open outcry during the same
trading session in which the floor
broker executes directly or by initi-
ating and passing to another member,
either through open outcry or through
a trading system that electronically
matches bids and offers pursuant to a
predetermined algorithm, a trans-
action for the same security futures
product on the same designated con-
tract market for an account described
in paragraphs (a)(4)(i) through (v) of
this section.

(b) Dual Trading Prohibition. (1) No
floor broker shall engage in dual trad-
ing in a security futures product on a
designated contract market, except as
otherwise provided under paragraphs
(d), (e), and (f) of this section.

(2) A designated contract market op-
erating an electronic market or elec-
tronic trading system that provides
market participants with a time or
place advantage or the ability to over-
ride a predetermined algorithm must
submit an appropriate rule proposal to
the Commission consistent with the
procedures set forth in §40.5. The pro-
posed rule must prohibit electronic
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market participants with a time or
place advantage or the ability to over-
ride a predetermined algorithm from
trading a security futures product for
accounts in which these same partici-
pants have any interest during the
same trading session that they also
trade the same security futures prod-
uct for other accounts. This paragraph,
however, is not applicable with respect
to execution priorities or quantity
guarantees granted to market makers
who perform that function, or to mar-
ket participants who receive execution
priorities based on price improvement
activity, in accordance with the rules
governing the designated contract mar-
ket.

(¢) Rules Prohibiting Dual Trading—()
Designated contract markets. Prior to
listing a security futures product for
trading on a trading floor where bids
and offers are executed through open
outery, a designated contract market:

(i) Must submit to the Commission in
accordance with §40.6, a rule prohib-
iting dual trading, together with a
written certification that the rule com-
plies with the Act and the regulations
thereunder, including this section; or

(ii) Must obtain Commission ap-
proval of such rule pursuant to §40.5.

(2) [Reserved]

(d) Specific Permitted Exceptions. Not-
withstanding the applicability of a
dual trading prohibition under para-
graph (b) of this section, dual trading
may be permitted on a designated con-
tract market pursuant to one or more
of the following specific exceptions:

(1) Correction of errors. To offset trad-
ing errors resulting from the execution
of customer orders, provided, that the
floor broker must liquidate the posi-
tion in his or her personal error ac-
count resulting from that error
through open outcry or through a trad-
ing system that electronically matches
bids and offers as soon as practicable,
but, except as provided herein, not
later than the close of business on the
business day following the discovery of
error. In the event that a floor broker
is unable to offset the error trade be-
cause the daily price fluctuation limit
is reached, a trading halt is imposed by
the designated contract market, or an
emergency is declared pursuant to the
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rules of the designated contract mar-
ket, the floor broker must liquidate
the position in his or her personal error
account resulting from that error as
soon as practicable thereafter.

(2) Customer consent. To permit a cus-
tomer to designate in writing not less
than once annually a specifically iden-
tified floor broker to dual trade while
executing orders for such customer’s
account. An account controller acting
pursuant to a power of attorney may
designate a dual trading broker on be-
half of its customer, provided, that the
customer explicitly grants in writing
to the individual account controller
the authority to select a dual trading
broker.

(3) Spread transactions. To permit a
broker who unsuccessfully attempts to
leg into a spread transaction for a cus-
tomer to take the executed leg into his
or her personal account and to offset
such position, provided, that a record
is prepared and maintained to dem-
onstrate that the customer order was
for a spread.

(4) Market emergencies. To address
emergency market conditions resulting
in a temporary emergency action as de-
termined by a designated contract
market.

(e) Rules Permitting Specific Ezxcep-
tions—(1) Designated contract markets.
Prior to permitting dual trading under
any of the exceptions provided in para-
graphs (d)(1)-(4) of this section, a des-
ignated contract market:

(i) Must submit to the Commission in
accordance with §40.6, a rule permit-
ting the exception(s), together with a
written certification that the rule com-
plies with the Act and the regulations
thereunder, including this section; or

(ii) Must obtain Commission ap-
proval of such rule pursuant to §40.5.

(2) [Reserved]

(f) Unique or Special Characteristics of
Agreements, Contracts or Transactions, or
of Designated Contract Markets. Not-
withstanding the applicability of a
dual trading prohibition under para-
graph (b) of this section, dual trading
may be permitted on a designated con-
tract market to address unique or spe-
cial characteristics of agreements, con-
tracts, or transactions, or of the des-
ignated contract market as provided
herein. Any rule of a designated con-
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tract market that would permit dual
trading when it would otherwise be
prohibited, based on a unique or special
characteristic of agreements, con-
tracts, or transactions, or of the des-
ignated contract market must be sub-
mitted to the Commission for prior ap-
proval under the procedures set forth
in §40.5. The rule submission must in-
clude a detailed demonstration of why
an exception is warranted.

[67 FR 11227, Mar. 13, 2002, as amended at 77
FR 66345, Nov. 2, 2012]

Subpart D—Notice-Designated
Contract Markets in Security
Futures Products

SOURCE: 66 FR 44965, Aug. 27, 2001, unless
otherwise noted.

§41.31 Notice-designation
ments.

(a) Any board of trade that is a na-
tional securities exchange, a national
securities association, or an alter-
native trading system, and that seeks
to operate as a designated contract
market in security futures products
under section 5f of the Act, shall so no-
tify the Commission. Such notification
shall be filed with the Secretary of the
Commission at its Washington, D.C.
headquarters, in either electronic or
hard copy form, shall be labeled as
‘““Notice of Designation as a Contract
Market in Security Futures Products,”
and shall include:

(1) The name and address of the board
of trade;

(2) The name and telephone number
of a contact person designated to re-
ceive communications from the Com-
mission on behalf of the board of trade;

(3) A description of the security fu-
tures products that the board of trade
intends to make available for trading,
including an identification of all facili-
ties that would clear transactions in
security futures products on behalf of
the board of trade;

(4) A copy of the current rules of the
board of trade; and

(5) A certification that the board of
trade—

(i) Will not list or trade any con-
tracts of sale for future delivery, ex-
cept for security futures products;

require-
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(ii) Is registered with the Securities
and Exchange Commission as a na-
tional securities exchange, national se-
curities association, or alternative
trading system, and such registration
is not suspended pursuant to an order
by the Securities and Exchange Com-
mission;

(iii) Will meet the criteria specified
in subclauses (I) through (XI) of section
2(a)(1)(D)(1) of the Act, except as other-
wise provided in section 2(a)(1)(D)(vi) of
the Act, for each specific security fu-
tures product that the board of trade
intends to make available for trading;

(iv) Will comply with the conditions
for designation under this section and
section 5f of the Act, including a spe-
cific representation by any alternative
trading system that it is a member of
a futures association registered under
section 17 of the Act; and

(v) Will comply with the continuing
obligations of regulation 41.32.

(b) A board of trade which files notice
with the Commission under this sec-
tion shall be deemed a designated con-
tract market in security futures prod-
ucts upon the Commission’s receipt of
such notice. Accordingly, the Commis-
sion shall send prompt acknowledg-
ment of receipt to the filer.

(c) Designation as a contract market
in security futures products pursuant
to this section shall be deemed sus-
pended if the board of trade:

(1) Lists or trades any contracts of
sale for future delivery, except for se-
curity futures products; or

(2) Has its registration as a national
securities exchange, national securities
association, or alternative trading sys-
tem suspended pursuant to an order by
the Securities and Exchange Commis-
sion.

§41.32 Continuing obligations.

(a)(1) A board of trade designated as
a contract market in security futures
products pursuant to §41.31 of this
chapter shall:

(i) Notify the Commission of any
change in its regulatory status with
the Securities and Exchange Commis-
sion or with a futures association reg-
istered under section 17 of the Act;

(ii) Comply with the filing require-
ments of section 2(a)(1)(D)(vii) of the
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Act each time the board of trade lists
a security futures product for trading;

(iii) Provide the Commission with
any new rules or rule amendments that
relate to the trading of security fu-
tures products, including both oper-
ational rules and the terms and condi-
tions of products listed for trading on
the facility, promptly after final imple-
mentation of such rules or rule amend-
ments; and

(iv) Upon request, file promptly with
the Commission—

(A) Such information related to its
business as a designated contract mar-
ket in security futures products as the
Commission may request; and

(B) A written demonstration, con-
taining such supporting data and other
information and documents as the
Commission may specify, that the
board of trade is in compliance with
one or more applicable provisions of
the Act or regulations thereunder as
specified in the request.

(2) Any information filed pursuant to
paragraph (a) of this section shall be
addressed to the Secretary of the Com-
mission at its Washington, D.C. head-
quarters, shall be labeled ‘SFPCM
Continuing Obligations,” and may be
transmitted in either electronic or
hard copy form.

(b) Except as exempted under section
5f(b) of the Act or under §§41.33 and
41.34 of this chapter, any board of trade
designated as a contract market in se-
curity futures products pursuant to
§41.31 of this chapter shall be subject
to all applicable requirements of the
Act and regulations thereunder. Fail-
ure to comply shall subject the board
of trade to Commission action under,
among other provisions, sections b5e
and 6(b) of the Act.

§41.33 Applications for exemptive or-
ders.

(a) Any board of trade designated as
a contract market in security futures
products pursuant to §41.31 of this
chapter may apply to the Commission
for an exemption from any provision of
the Act or regulations thereunder. Ex-
cept as provided in sections 5f(b)(1) and
5f(b)(2) of the Act, the Commission
shall have sole discretion to exempt a
board of trade, conditionally or uncon-
ditionally, from any provision of the
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Act or regulations thereunder pursuant
to this section. The Commission may
issue such an exemptive order in re-
sponse to an application only to the ex-
tent it finds, after review, that the
issuance of an exemptive order is nec-
essary or appropriate in the public in-
terest and is consistent with the pro-
tection of investors.

(b) Each application for exemptive
relief must comply with the require-
ments of this section. The Commission
may, in its sole discretion, decline to
entertain any application for an ex-
emptive order under this section with-
out explanation; provided, however, that
the Commission shall notify the board
of trade of such a decision in writing.

(c) Application requirements. (1) Each
application for an exemptive order
made pursuant to this section must in-
clude:

(i) The name and address of the board
of trade requesting relief, and the name
and telephone number of a person
whom Commission staff may contact
to obtain additional information re-
garding the request;

(ii) A certification that the registra-
tion of the board of trade is not sus-
pended pursuant to an order of the Se-
curities and Exchange Commission;

(iii) The provision(s) of the Act or
regulations thereunder from which the
board of trade seeks relief and, if appli-
cable, whether the board of trade is
otherwise subject to similar provisions
as a result of Securities and Exchange
Commission jurisdiction; and

(iv) The type of relief requested and
the order sought; an explanation of the
need for relief, including all material
facts and circumstances giving rise to
the request; and the extent to which
such relief is necessary or appropriate
in the public interest and consistent
with the protection of investors.

(2) Each application must be filed
with the Secretary of the Commission
at its Washington, D.C. headquarters,
in either electronic or hard copy form,
signed by an authorized representative
of the board of trade, and labeled ‘‘Ap-
plication for an Exemptive Order pur-
suant to Commission regulation 41.33.”

(d) Review Period. (1) The Commission
shall have 90 days upon receipt of an
application for an exemptive order in
which to make a determination as to
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whether such relief should be granted
or denied.

(2) The Commission may request ad-
ditional information from the appli-
cant at any time prior to the end of the
review period.

(3) The Commission may stay the re-
view period if it determines that an ap-
plication is materially incomplete; pro-
vided, however, that this paragraph (d)
does not limit the Commission’s au-
thority, under paragraph (b) of this
section, to decline to entertain an ap-
plication.

(e) Upon conclusion of the review pe-
riod, the Commission shall issue an
order granting or denying relief, or
granting relief subject to conditions;
provided, however, that the Commis-
sion’s obligations under this paragraph
shall not limit its authority, under
paragraph (b) of this section, to decline
to entertain an application. The Com-
mission shall notify the board of trade
in writing of its decision to grant or
deny relief under this paragraph.

(f) An application for an exemptive
order may be withdrawn by the appli-
cant at any time, without explanation,
by filing with the Secretary of the
Commission a written request for with-
drawal, signed by an authorized rep-
resentative of the board of trade.

(g) The Commission hereby dele-
gates, until it orders otherwise, to the
Director of the Division of Division of
Market Oversight, with the concur-
rence of the General Counsel, authority
to make determinations on applica-
tions for exemptive orders pursuant to
this section; provided, however, that:

(1) The Director of the Division of
Market Oversight may submit to the
Commission for its consideration any
matter which has been delegated pur-
suant to paragraph (g) of this section;
and

(2) Nothing in this section shall be
deemed to prohibit the Commission, at
its election, from exercising the au-
thority delegated to the Director of the
Division of Market Oversight under
paragraph (g) of this section.

[66 FR 44511, Aug. 23, 2001, as amended at 67
FR 62352, Oct. 7, 2002]
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§41.34 Exempt Provisions.

Any board of trade notice-designated
as a contract market in security fu-
tures products pursuant to §41.31 also
shall be exempt from:

(a) The following provisions of the
Act, pursuant to section 5f(b)(1) of the
Act:

(1) Section 4(c)(c);

(2) Section 4(c)(e);

(3) Section 4(c)(g);

(4) Section 4j;

(5) Section 5;

(6) Section 5c¢;

(7) Section 6a;

(8) Section 8(d);

(9) Section 9(f);

(10) Section 16 and;

(b) The following provisions, pursu-
ant to section 5f(b)(4) of the Act:

(1) Section 6(a);

(2) Part 38 of this chapter;

(3) Part 40 of this chapter; and

(4) Section 41.27.

[67 FR 11229, Mar. 13, 2002]

Subpart E—Customer Accounts
and Margin Requirements

SOURCE: 67 FR 53171, Aug. 14, 2002, unless
otherwise noted.

§41.41 Security futures products ac-
counts.

(a) Where security futures products may
be held. (1) A person registered with the
Commission as a futures commission
merchant pursuant to section 4f(a)(1) of
the Commodity Exchange Act (‘‘CEA”)
and registered with the Securities and
Exchange Commission (““SEC”) as a
broker or dealer pursuant to section
15(b)(1) of the Securities Exchange Act
of 1934 (‘‘Securities Exchange Act”)
(‘“‘Full FCM/Full BD”’) may hold all of a
customer’s security futures products in
a futures account, all of a customer’s
security futures products in a securi-
ties account, or some of a customer’s
security futures products in a futures
account and other security futures
products of the same customer in a se-
curities account. A person registered
with the Commission as a futures com-
mission merchant pursuant to section
4f(a)(2) of the CEA (a notice-registered
FCM) may hold a customer’s security
futures products only in a securities
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account. A person registered with the
SEC as a broker or dealer pursuant to
section 15(b)(11) of the Securities Ex-
change Act (a notice-registered broker-
dealer) may hold a customer’s security
futures products only in a futures ac-
count.

(2) A Full FCM/Full BD shall estab-
lish written policies or procedures for
determining whether customer secu-
rity futures products will be placed in
a futures account and/or a securities
account and, if applicable, the process
by which a customer may elect the
type or types of account in which secu-
rity futures products will be held (in-
cluding the procedure to be followed if
a customer fails to make an election of
account type).

(b) Disclosure requirements. (1) Except
as provided in paragraph (b)(2), before a
futures commission merchant accepts
the first order for a security futures
product from or on behalf of a cus-
tomer, the firm shall furnish the cus-
tomer with a disclosure document con-
taining the following information:

(i) A description of the protections
provided by the requirements set forth
under section 4d of the CEA applicable
to a futures account;

(ii) A description of the protections
provided by the requirements set forth
under Securities Exchange Act Rule
15¢3-3 and the Securities Investor Pro-
tection Act of 1970 applicable to a secu-
rities account;

(iii) A statement indicating whether
the customer’s security futures prod-
ucts will be held in a futures account
and/or a securities account, or whether
the firm permits customers to make or
change an election of account type; and

(iv) A statement that, with respect to
holding the customer’s security futures
products in a securities account or a
futures account, the alternative regu-
latory scheme is not available to the
customer in connection with that ac-
count.

(2) Where a customer account con-
taining an open security futures prod-
uct position is transferred to a futures
commission merchant, that futures
commission merchant may instead pro-
vide the statements described in para-
graphs (b)(1)(iii) and (b)(1)(iv) above no
later than ten business days after the
date the account is transferred.
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(c) Changes in account type. A Full
FCM/Full BD may change the type of
account in which a customer’s security
futures products will be held; provided,
that:

(1) The firm creates a record of each
change in account type, including the
name of the customer, the account
number, the date the firm received the
customer’s request to change the ac-
count type, if applicable, and the date
the change in account type became ef-
fective; and

(2) The firm, at least ten business
days before the customer’s account
type is changed:

(i) Notifies the customer in writing of
the date that the change will become
effective; and

(ii) Provides the customer with the
disclosures described in paragraph
(b)(1) above.

(d) Recordkeeping requirements. The
Commission’s recordkeeping rules set
forth in §§1.31, 1.32, 1.35, 1.36, 1.37, 4.23,
4.33, 18.056 and 190.06 of this chapter
shall apply to security futures product
transactions and positions in a futures
account (as that term is defined in
§1.3(vv) of this chapter). These rules
shall not apply to security futures
product transactions and positions in a
securities account (as that term is de-
fined in §1.3(ww) of this chapter); pro-
vided, that the SEC’s recordkeeping
rules apply to those transactions and
positions.

(e) Reports to customers. The Commis-
sion’s reporting requirements set forth
in §§1.33 and 1.46 of this chapter shall
apply to security futures product
transactions and positions in a futures
account (as that term is defined in
§1.3(vv) of this chapter). These rules
shall not apply to security futures
product transactions and positions in a
securities account (as that term is de-
fined in §1.3(ww) of this chapter); pro-
vided, that the SEC’s rules set forth in
§§240.10b-10 and 240.15¢3-2 of this chap-
ter regarding delivery of confirmations
and account statements apply to those
transactions and positions.

(f) Segregation of customer funds. All
money, securities, or property held to
margin, guarantee or secure security
futures products held in a futures ac-
count, or accruing to customers as a
result of such products, are subject to

21

§41.42

the segregation requirements of sec-
tion 4d of the CEA and the rules there-
under.

[67 FR 58297, Sept. 13, 2002]

§41.42 Customer margin requirements
for security futures—authority, pur-
pose, interpretation, and scope.

(a) Authority and purpose. Subpart H,
§§41.42 through 41.49, and 17 CFR 242.400
through 242.406 (‘‘this Regulation’) are
issued by the Commodity Futures
Trading Commission (‘‘Commission’)
jointly with the Securities and Ex-
change Commission (‘“‘SEC”’), pursuant
to authority delegated by the Board of
Governors of the Federal Reserve Sys-
tem under section 7(c)(2)(A) of the Se-
curities Exchange Act of 1934 (‘‘Ex-
change Act’’). The principal purpose of
this Regulation (Subpart E, §§41.42
through 41.49) is to regulate customer
margin collected by brokers, dealers,
and members of national securities ex-
changes, including futures commission
merchants required to register as bro-
kers or dealers under section 15(b)(11)
of the Exchange Act, relating to secu-
rity futures.

(b) Interpretation. This Regulation
(Subpart E, §§41.42 through 41.49) shall
be jointly interpreted by the SEC and
the Commission, consistent with the
criteria set forth in clauses (i) through
(iv) of section 7(c)(2)(B) of the Ex-
change Act and the provisions of Regu-
lation T (12 CFR part 220).

(c) Scope. (1) This Regulation (Sub-
part E, §§41.42 through 41.49) does not
preclude a self-regulatory authority,
under rules that are effective in ac-
cordance with section 19(b)(2) of the
Exchange Act or section 19(b)(7) of the
Exchange Act and, as applicable, sec-
tion 5c(c) of the Commodity Exchange
Act (““Act’), or a security futures
intermediary from imposing additional
margin requirements on security fu-
tures, including higher initial or main-
tenance margin levels, consistent with
this Regulation (Subpart E, §§41.42
through 41.49), or from taking appro-
priate action to preserve its financial
integrity.

(2) This Regulation (Subpart E,
§§41.42 through 41.49) does not apply to:
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(i) Financial relations between a cus-
tomer and a security futures inter-
mediary to the extent that they com-
ply with a portfolio margining system
under rules that meet the criteria set
forth in section 7(c)(2)(B) of the Ex-
change Act and that are effective in ac-
cordance with section 19(b)(2) of the
Exchange Act and, as applicable, sec-
tion bc(c) of the Act;

(ii) Financial relations between a se-
curity futures intermediary and a for-
eign person involving security futures
traded on or subject to the rules of a
foreign board of trade;

(iii) Margin requirements that clear-
ing agencies registered under section
17A of the Exchange Act or derivatives
clearing organizations registered under
section 5b of the Act impose on their
members;

(iv) Financial relations between a se-
curity futures intermediary and a per-
son based on a good faith determina-
tion by the security futures inter-
mediary that such person is an exempt-
ed person; and

(v) Financial relations between a se-
curity futures intermediary and, or ar-
ranged by a security futures inter-
mediary for, a person relating to trad-
ing in security futures by such person
for its own account, if such person:

(A) Is a member of a national securi-
ties exchange or national securities as-
sociation registered pursuant to sec-
tion 15A(a) of the Exchange Act; and

(B) Is registered with such exchange
or such association as a security fu-
tures dealer pursuant to rules that are
effective in accordance with section
19(b)(2) of the Exchange Act and, as ap-
plicable, section 5c(c) of the Act, that:

(I) Require such member to be reg-
istered as a floor trader or a floor
broker with the Commission under sec-
tion 4f(a)(1) of the Act, or as a dealer
with the SEC under section 15(b) of the
Exchange Act;

(2) Require such member to maintain
records sufficient to prove compliance
with this paragraph (c)(2)(v) and the
rules of the exchange or association of
which it is a member;

(3) Require such member to hold
itself out as being willing to buy and
sell security futures for its own ac-
count on a regular or continuous basis;
and
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(4) Provide for disciplinary action,
including revocation of such member’s
registration as a security futures deal-
er, for such member’s failure to comply
with this Regulation (Subpart E,
§§41.42 through 41.49) or the rules of the
exchange or association.

(d) Exemption. The Commission may
exempt, either unconditionally or on
specified terms and conditions, finan-
cial relations involving any security
futures intermediary, customer, posi-
tion, or transaction, or any class of se-
curity futures intermediaries, cus-
tomers, positions, or transactions,
from one or more requirements of this
Regulation (Subpart E, §§41.42 through
41.49), if the Commission determines
that such exemption is necessary or ap-
propriate in the public interest and
consistent with the protection of cus-
tomers. An exemption granted pursu-
ant to this paragraph shall not operate
as an exemption from any SEC rules.
Any exemption that may be required
from such rules must be obtained sepa-
rately from the SEC.

§41.43 Definitions.

(a) For purposes of this Regulation
(Subpart E, §§41.42 through 41.49) only,
the following terms shall have the
meanings set forth in this section.

(1) Applicable margin rules and margin
rules applicable to an account mean the
rules and regulations applicable to fi-
nancial relations between a security
futures intermediary and a customer
with respect to security futures and re-
lated positions carried in a securities
account or futures account as provided
in §41.44(a) of this subpart.

(2) Broker shall have the meaning
provided in section 3(a)(4) of the Ex-
change Act.

(3) Contract multiplier means the num-
ber of units of a narrow-based security
index expressed as a dollar amount, in
accordance with the terms of the secu-
rity future contract.

(4) Current market value means,
any day:

(i) With respect to a security future:

(A) If the instrument underlying such
security future is a stock, the product
of the daily settlement price of such se-
curity future as shown by any regu-
larly published reporting or quotation

on
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service, and the applicable number of
shares per contract; or

(B) If the instrument underlying such
security future is a narrow-based secu-
rity index, as defined in section
1a(35)(A) of the Act, the product of the
daily settlement price of such security
future as shown by any regularly pub-
lished reporting or quotation service,
and the applicable contract multiplier.

(i1) With respect to a security other
than a security future, the most recent
closing sale price of the security, as
shown by any regularly published re-
porting or quotation service. If there is
no recent closing sale price, the secu-
rity futures intermediary may use any
reasonable estimate of the market
value of the security as of the most re-
cent close of business.

(5) Customer excludes an exempted
person and includes:

(i) Any person or persons acting
jointly:

(A) On whose behalf a security fu-
tures intermediary effects a security
futures transaction or carries a secu-
rity futures position; or

(B) Who would be considered a cus-
tomer of the security futures inter-
mediary according to the ordinary
usage of the trade;

(ii) Any partner in a security futures
intermediary that is organized as a
partnership who would be considered a
customer of the security futures inter-
mediary absent the partnership rela-
tionship; and

(iii) Any joint venture in which a se-
curity futures intermediary partici-
pates and which would be considered a
customer of the security futures inter-
mediary if the security futures inter-
mediary were not a participant.

(6) Daily settlement price means, with
respect to a security future, the settle-
ment price of such security future de-
termined at the close of trading each
day, under the rules of the applicable
exchange, clearing agency, or deriva-
tives clearing organization.

(7) Dealer shall have the meaning pro-
vided in section 3(a)(b) of the Exchange
Act.

(8) Equity means the equity or margin
equity in a securities or futures ac-
count, as computed in accordance with
the margin rules applicable to the ac-
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count and subject to adjustment under
§41.46(c), (d) and (e) of this subpart.

(9) Exempted person means:

(i) A member of a national securities
exchange, a registered broker or dealer,
or a registered futures commission
merchant, a substantial portion of
whose business consists of transactions
in securities, commodity futures, or
commodity options with persons other
than brokers, dealers, futures commis-
sion merchants, floor brokers, or floor
traders, and includes a person who:

(A) Maintains at least 1000 active ac-
counts on an annual basis for persons
other than brokers, dealers, persons as-
sociated with a broker or dealer, fu-
tures commission merchants, floor bro-
kers, floor traders, and persons affili-
ated with a futures commission mer-
chant, floor broker, or floor trader that
are effecting transactions in securities,
commodity futures, or commodity op-
tions;

(B) Earns at least $10 million in gross
revenues on an annual basis from
transactions in securities, commodity
futures, or commodity options with
persons other than brokers, dealers,
persons associated with a broker or
dealer, futures commission merchants,
floor brokers, floor traders, and per-
sons affiliated with a futures commis-
sion merchant, floor broker, or floor
trader; or

(C) Earns at least 10 percent of its
gross revenues on an annual basis from
transactions in securities, commodity
futures, or commodity options with
persons other than brokers, dealers,
persons associated with a broker or
dealer, futures commission merchants,
floor brokers, floor traders, and per-
sons affiliated with a futures commis-
sion merchant, floor broker, or floor
trader.

(ii) For purposes of paragraph (a)(9)(i)
of this section only, persons affiliated
with a futures commission merchant,
floor broker, or floor trader means any
partner, officer, director, or branch
manager of such futures commission
merchant, floor broker, or floor trader
(or any person occupying a similar sta-
tus or performing similar functions),
any person directly or indirectly con-
trolling, controlled by, or under com-
mon control with such futures commis-
sion merchant, floor broker, or floor
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trader, or any employee of such a fu-
tures commission merchant, floor
broker, or floor trader.

(iii) A member of a national securi-
ties exchange, a registered broker or
dealer, or a registered futures commis-
sion merchant that has been in exist-
ence for less than one year may meet
the definition of exempted person
based on a six-month period.

(10) Exempted security shall have the
meaning provided in section 3(a)(12) of
the Exchange Act.

(11) Floor broker shall have the mean-
ing provided in section 1la(16) of the
Act.

(12) Floor trader shall have the mean-
ing provided in section 1a(17) of the
Act.

(13) Futures account shall have the
meaning provided in §1.3(vv) of this
chapter.

(14) Futures commission merchant shall
have the meaning provided in section
1a(20) of the Act.

(15) Good faith, with respect to mak-
ing a determination or accepting a
statement concerning financial rela-
tions with a person, means that the se-
curity futures intermediary is alert to
the circumstances surrounding such fi-
nancial relations, and if in possession
of information that would cause a pru-
dent person not to make the deter-
mination or accept the notice or cer-
tification without inquiry, investigates
and is satisfied that it is correct.

(16) Listed option means a put or call
option that is:

(1) Issued by a clearing agency that is
registered under section 17A of the Ex-
change Act or cleared and guaranteed
by a derivatives clearing organization
that is registered under section 5b of
the Act; and

(i1) Traded on or subject to the rules
of a self-regulatory authority.

(17) Margin call means a demand by a
security futures intermediary to a cus-
tomer for a deposit of cash, securities
or other assets to satisfy the required
margin for security futures or related
positions or a special margin require-
ment.

(18) Margin deficiency means the
amount by which the required margin
in an account is not satisfied by the eq-
uity in the account, as computed in ac-
cordance with §41.46 of this subpart.
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(19) Margin equity security shall have
the meaning provided in Regulation T.

(20) Margin security shall have the
meaning provided in Regulation T.

(21) Member shall have the meaning
provided in section 3(a)(3) of the Ex-
change Act, and shall include persons
registered under section 15(b)(11) of the
Exchange Act that are permitted to ef-
fect transactions on a national securi-
ties exchange without the services of
another person acting as executing
broker.

(22) Money market mutual fund means
any security issued by an investment
company registered under section 8 of
the Investment Company Act of 1940
that is considered a money market
fund under §270.2a-7 of this title.

(23) Persons associated with a broker or
dealer shall have the meaning provided
in section 3(a)(18) of the Exchange Act.

(24) Regulation T means Regulation T
promulgated by the Board of Governors
of the Federal Reserve System, 12 CFR
part 220, as amended from time to
time.

(25) Regulation T collateral value, with
respect to a security, means the cur-
rent market value of the security re-
duced by the percentage of required
margin for a position in the security
held in a margin account under Regula-
tion T.

(26) Related position, with respect to a
security future, means any position in
an account that is combined with the
security future to create an offsetting
position as provided in §41.45(b)(2) of
this subpart.

(27) Related transaction, with respect
to a position or transaction in a secu-
rity future, means:

(i) Any transaction that creates,
eliminates, increases or reduces an off-
setting position involving a security
future and a related position, as pro-
vided in §41.45(b)(2) of this subpart; or

(ii) Any deposit or withdrawal of
margin for the security future or a re-
lated position, except as provided in
§41.47(b) of this subpart.

(28) Securities account shall have the
meaning provided in §1.3(ww) of this
chapter.

(29) Security futures intermediary
means any creditor as defined in Regu-
lation T with respect to its financial
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relations with any person involving se-
curity futures, including:

(i) Any futures commission mer-
chant;

(ii) Any partner, officer, director, or
branch manager (or person occupying a
similar status or performing similar
functions) of a futures commission
merchant;

(iii) Any person directly or indirectly
controlling, controlled by, or under
common control with (except for busi-
ness entities controlling or under com-
mon control with) a futures commis-
sion merchant; and

(iv) Any employee of a futures com-
mission merchant (except an employee
whose functions are solely clerical or
ministerial).

(30) Self-regulatory authority means a
national securities exchange registered
under section 6 of the Exchange Act, a
national securities association reg-
istered under section 15A of the Ex-
change Act, or a contract market reg-
istered under section 5 of the Act or
section 5f of the Act.

(381) Special margin requirement shall
have the meaning provided in
§41.46(e)(1)(ii) of this subpart.

(32) Variation settlement means any
credit or debit to a customer account,
made on a daily or intraday basis, for
the purpose of marking to market a se-
curity future or any other contract
that is:

(i) Issued by a clearing agency that is
registered under section 17A of the Ex-
change Act or cleared and guaranteed
by a derivatives clearing organization
that is registered under section 5b of
the Act; and

(ii) Traded on or subject to the rules
of a self-regulatory authority.

(b) Terms used in this Regulation
(Subpart E, §§41.42 through 41.49) and
not otherwise defined in this section
shall have the meaning set forth in the
margin rules applicable to the account.

(c) Terms used in this Regulation
(Subpart E, §§41.42 through 41.49) and
not otherwise defined in this section or
in the margin rules applicable to the
account shall have the meaning set
forth in the Exchange Act and the Act;
if the definitions of a term in the Ex-
change Act and the Act are incon-
sistent as applied in particular cir-
cumstances, such term shall have the
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meaning set forth in rules, regulations,
or interpretations jointly promulgated
by the SEC and the Commission.

[67 FR 53171, Aug. 14, 2002, as amended at 77
FR 66346, Nov. 2, 2012]

§41.44 General provisions.

(a) Applicable margin rules. Except to
the extent inconsistent with this Regu-
lation (Subpart E, §§41.42 through
41.49):

(1) A security futures intermediary
that carries a security future on behalf
of a customer in a securities account
shall record and conduct all financial
relations with respect to such security
future and related positions in accord-
ance with Regulation T and the margin
rules of the self-regulatory authorities
of which the security futures inter-
mediary is a member.

(2) A security futures intermediary
that carries a security future on behalf
of a customer in a futures account
shall record and conduct all financial
relations with respect to such security
future and related positions in accord-
ance with the margin rules of the self-
regulatory authorities of which the se-
curity futures intermediary is a mem-
ber.

(b) Separation and consolidation of ac-
counts. (1) The requirements for secu-
rity futures and related positions in
one account may not be met by consid-
ering items in any other account, ex-
cept as permitted or required under
paragraph (b)(2) of this section or ap-
plicable margin rules. If withdrawals of
cash, securities or other assets depos-
ited as margin are permitted under this
Regulation (Subpart E, §§41.42 through
41.49), bookkeeping entries shall be
made when such cash, securities, or as-
sets are used for purposes of meeting
requirements in another account.

(2) Notwithstanding paragraph (b)(1)
of this section, the security futures
intermediary shall consider all futures
accounts in which security futures and
related positions are held that are
within the same regulatory classifica-
tion or account type and are owned by
the same customer to be a single ac-
count for purposes of this Regulation
(Subpart E, §§41.42 through 41.49). The
security futures intermediary may
combine such accounts with other fu-
tures accounts that are within the
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same regulatory classification or ac-
count type and are owned by the same
customer for purposes of computing a
customer’s overall margin require-
ment, as permitted or required by ap-
plicable margin rules.

(c) Accounts of partners. If a partner
of the security futures intermediary
has an account with the security fu-
tures intermediary in which security
futures or related positions are held,
the security futures intermediary shall
disregard the partner’s financial rela-
tions with the firm (as shown in the
partner’s capital and ordinary drawing
accounts) in calculating the margin or
equity of any such account.

(d) Contribution to joint venture. If an
account in which security futures or
related positions are held is the ac-
count of a joint venture in which the
security futures intermediary partici-
pates, any interest of the security fu-
tures intermediary in the joint account
in excess of the interest which the se-
curity futures intermediary would have
on the basis of its right to share in the
profits shall be margined in accordance
with this Regulation (Subpart E,
§§41.42 through 41.49).

(e) Extensions of credit. (1) No security
futures intermediary may extend or
maintain credit to or for any customer
for the purpose of evading or circum-
venting any requirement under this
Regulation (Subpart E, §§41.42 through
41.49).

(2) A security futures intermediary
may arrange for the extension or main-
tenance of credit to or for any cus-
tomer by any person, provided that the
security futures intermediary does not
willfully arrange credit that would
constitute a violation of Regulation T,
U or X of the Board of Governors of the
Federal Reserve System (12 CFR parts
220, 221, and 224) by such person.

(f) Change in exempted person status.
Once a person ceases to qualify as an
exempted person, it shall notify the se-
curity futures intermediary of this fact
before entering into any new security
futures transaction or related trans-
action that would require additional
margin to be deposited under this Reg-
ulation (Subpart E, §§41.42 through
41.49). Financial relations with respect
to any such transactions shall be sub-
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ject to the provisions of this Regula-
tion (Subpart E, §§41.42 through 41.49).

§41.45 Required margin.

(a) Applicability. BEach security fu-
tures intermediary shall determine the
required margin for the security fu-
tures and related positions held on be-
half of a customer in a securities ac-
count or futures account as set forth in
this section.

(b) Required margin—(1) General rule.
The required margin for each long or
short position in a security future shall
be twenty (20) percent of the current
market value of such security future.

(2) Offsetting positions. Notwith-
standing the margin levels specified in
paragraph (b)(1) of this section, a self-
regulatory authority may set the re-
quired initial or maintenance margin
level for an offsetting position involv-
ing security futures and related posi-
tions at a level lower than the level
that would be required under para-
graph (b)(1) of this section if such posi-
tions were margined separately, pursu-
ant to rules that meet the criteria set
forth in section 7(c)(2)(B) of the Ex-
change Act and are effective in accord-
ance with section 19(b)(2) of the Ex-
change Act and, as applicable, section
5c(c) of the Act.

(c) Procedures for certain margin level
adjustments. An exchange registered
under section 6(g) of the Exchange Act,
or a national securities association
registered under section 15A(k) of the
Exchange Act, may raise or lower the
required margin level for a security fu-
ture to a level not lower than that
specified in this section, in accordance
with section 19(b)(7) of the Exchange
Act.

§41.46 Type, form and use of margin.

(a) When margin is required. Margin is
required to be deposited whenever the
required margin for security futures
and related positions in an account is
not satisfied by the equity in the ac-
count, subject to adjustment under
paragraph (c¢) of this section.

(b) Acceptable margin deposits. (1) The
required margin may be satisfied by a
deposit of cash, margin securities (sub-
ject to paragraph (b)(2) of this section),
exempted securities, any other asset
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permitted under Regulation T to sat-
isfy a margin deficiency in a securities
margin account, or any combination
thereof, each as valued in accordance
with paragraph (c) of this section.

(2) Shares of a money market mutual
fund may be accepted as a margin de-
posit for purposes of this Regulation
(Subpart E, §§41.42 through 41.49), Pro-
vided that:

(i) The customer waives any right to
redeem the shares without the consent
of the security futures intermediary
and instructs the fund or its transfer
agent accordingly;

(ii) The security futures inter-
mediary (or clearing agency or deriva-
tives clearing organization with which
the shares are deposited as margin) ob-
tains the right to redeem the shares in
cash, promptly upon request; and

(iii) The fund agrees to satisfy any
conditions necessary or appropriate to
ensure that the shares may be re-
deemed in cash, promptly upon re-
quest.

(c) Adjustments—(1) Futures accounts.
For purposes of this section, the equity
in a futures account shall be computed
in accordance with the margin rules
applicable to the account, subject to
the following:

(i) A security future shall have no
value;

(ii) Each net long or short position in
a listed option on a contract for future
delivery shall be valued in accordance
with the margin rules applicable to the
account;

(iii) Except as permitted in para-
graph (e) of this section, each margin
equity security shall be valued at an
amount no greater than its Regulation
T collateral value;

(iv) Each other security shall be val-
ued at an amount no greater than its
current market value reduced by the
percentage specified for such security
in §240.15c3-1(¢c)(2)(vi) of this title;

(v) Freely convertible foreign cur-
rency may be valued at an amount no
greater than its daily marked-to-mar-
ket U.S. dollar equivalent;

(vi) Variation settlement receivable
(or payable) by an account at the close
of trading on any day shall be treated
as a credit (or debit) to the account on
that day; and
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(vii) Each other acceptable margin
deposit or component of equity shall be
valued at an amount no greater than
its value under Regulation T.

(2) Securities accounts. For purposes of
this section, the equity in a securities
account shall be computed in accord-
ance with the margin rules applicable
to the account, subject to the fol-
lowing:

(i) A security future shall have no
value;

(ii) Freely convertible foreign cur-
rency may be valued at an amount no
greater than its daily mark-to-market
U.S. dollar equivalent; and

(iii) Variation settlement receivable
(or payable) by an account at the close
of trading on any day shall be treated
as a credit (or debit) to the account on
that day.

(d) Satisfaction restriction. Any trans-
action, position or deposit that is used
to satisfy the required margin for secu-
rity futures or related positions under
this Regulation (Subpart E, §§41.42
through 41.49), including a related posi-
tion, shall be unavailable to satisfy the
required margin for any other position
or transaction or any other require-
ment.

(e) Alternative collateral valuation for
margin equity securities in a futures ac-
count. (1) Notwithstanding paragraph
(c)(1)(iii) of this section, a security fu-
tures intermediary need not value a
margin equity security at its Regula-
tion T collateral value when deter-
mining whether the required margin
for the security futures and related po-
sitions in a futures account is satisfied,
provided that:

(i) The margin equity security is val-
ued at an amount no greater than the
current market value of the security
reduced by the lowest percentage level
of margin required for a long position
in the security held in a margin ac-
count under the rules of a national se-
curities exchange registered pursuant
to section 6(a) of the Exchange Act;

(ii) Additional margin is required to
be deposited on any day when the day’s
security futures transactions and re-
lated transactions would create or in-
crease a margin deficiency in the ac-
count if the margin equity securities
were valued at their Regulation T col-
lateral value, and shall be for the
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amount of the margin deficiency so
created or increased (a ‘‘special margin
requirement’’); and

(iii) Cash, securities, or other assets
deposited as margin for the positions in
an account are not permitted to be
withdrawn from the account at any
time that:

(A) Additional cash, securities, or
other assets are required to be depos-
ited as margin under this section for a
transaction in the account on the same
or a previous day; or

(B) The withdrawal, together with
other transactions, deposits, and with-
drawals on the same day, would create
or increase a margin deficiency if the
margin equity securities were valued
at their Regulation T collateral value.

(2) All security futures transactions
and related transactions on any day
shall be combined to determine the
amount of a special margin require-
ment. Additional margin deposited to
satisfy a special margin requirement
shall be valued at an amount no great-
er than its Regulation T collateral
value.

(3) If the alternative collateral valu-
ation method set forth in paragraph (e)
of this section is used with respect to
an account in which security futures or
related positions are carried:

(i) An account that is transferred
from one security futures intermediary
to another may be treated as if it had
been maintained by the transferee from
the date of its origin, if the transferee
accepts, in good faith, a signed state-
ment of the transferor (or, if that is
not practicable, of the customer), that
any margin call issued under this Reg-
ulation (Subpart E, §§41.42 through
41.49) has been satisfied; and

(ii) An account that is transferred
from one customer to another as part
of a transaction, not undertaken to
avoid the requirements of this Regula-
tion (Subpart E, §§41.42 through 41.49),
may be treated as if it had been main-
tained for the transferee from the date
of its origin, if the security futures
intermediary accepts in good faith and
keeps with the transferee account a
signed statement of the transferor de-
scribing the circumstances for the
transfer.

(f) Guarantee of accounts. No guar-
antee of a customer’s account shall be
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given any effect for purposes of deter-
mining whether the required margin in
an account is satisfied, except as per-
mitted under applicable margin rules.

§41.47 Withdrawal of margin.

(a) By the customer. Except as other-
wise provided in §41.46(e)(1)(ii) of this
subpart, cash, securities, or other as-
sets deposited as margin for positions
in an account may be withdrawn, pro-
vided that the equity in the account
after such withdrawal is sufficient to
satisfy the required margin for the se-
curity futures and related positions in
the account under this Regulation
(Subpart E, §§41.42 through 41.49).

(b) By the security futures inter-
mediary. Notwithstanding paragraph (a)
of this section, the security futures
intermediary, in its usual practice,
may deduct the following items from
an account in which security futures or
related positions are held if they are
considered in computing the balance of
such account:

(1) Variation settlement payable, di-
rectly or indirectly, to a clearing agen-
cy that is registered under section 17A
of the Exchange Act or a derivatives
clearing organization that is registered
under section 5b of the Act;

(2) Interest charged on credit main-
tained in the account;

(3) Communication or shipping
charges with respect to transactions in
the account;

(4) Payment of commissions, broker-
age, taxes, storage and other charges
lawfully accruing in connection with
the positions and transactions in the
account;

() Any service charges that the secu-
rity futures intermediary may impose;
or

(6) Any other withdrawals that are
permitted from a securities margin ac-
count under Regulation T, to the ex-
tent permitted under applicable mar-
gin rules.

§41.48 Undermargined accounts.

(a) Failure to satisfy margin call. If any
margin call required by this Regula-
tion (Subpart E, §§41.42 through 41.49)
is not met in full, the security futures
intermediary shall take the deduction
required with respect to an undermar-
gined account in computing its net
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capital under SEC or Commission
rules.

(b) Accounts that liquidate to a deficit.
If at any time there is a liquidating
deficit in an account in which security
futures are held, the security futures
intermediary shall take steps to lia-
uidate positions in the account
promptly and in an orderly manner.

(c) Liquidation of undermargined ac-
counts mot required. Notwithstanding
§41.44(a)(1) of this subpart, §220.4(d) of
Regulation T (12 CFR 220.4(d)) respect-
ing liquidation of positions in lieu of
deposit shall not apply with respect to
security futures carried in a securities
account.

§41.49 Filing proposed margin rule
changes with the Commission.

(a) Notification requirement for notice-
designated contract markets. Any self-
regulatory authority that is registered
with the Commission as a designated
contract market under section 5f of the
Act shall, when filing a proposed rule
change regarding customer margin for
security futures with the SEC for ap-
proval in accordance with section
19(b)(2) of the Exchange Act, concur-
rently provide to the Commission a
copy of such proposed rule change and
any accompanying documentation filed
with the SEC.

(b) Filing requirements under the Act.
Any self-regulatory authority that is
registered with the Commission as a
designated contract market under sec-
tion 5 of the Act shall, when filing a
proposed rule change regarding cus-
tomer margin for security futures with
the SEC for approval in accordance
with section 19(b)(2) of the Exchange
Act, submit such proposed rule change
to the Commission as follows:

(1) If the self-regulatory authority
elects to request the Commission’s
prior approval for the proposed rule
change pursuant to section 5c(c)(2) of
the Act, it shall concurrently file the
proposed rule change with the Commis-
sion in accordance with §40.5 of this
chapter.

(2) If the self-regulatory authority
elects to implement a proposed rule
change by written certification pursu-
ant to section b5c(c)(1) of the Act, it
shall concurrently provide to the Com-
mission a copy of the proposed rule
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change and any accompanying docu-
mentation filed with the SEC. Prompt-
ly after obtaining SEC approval for the
proposed rule change, such self-regu-
latory authority shall file its written
certification with the Commission in
accordance with §40.6 of this chapter.

[67 FR 53171, Aug. 14, 2002, as amended at 77
FR 66346, Nov. 2, 2012]

PART 42—ANTI-MONEY LAUN-
DERING, TERRORIST FINANCING

Subpart A—General Provisions

Sec.
42.1 [Reserved]
42.2 Compliance with Bank Secrecy Act

AUTHORITY: 7 U.S.C. 1a, 2, 5, 6, 6b, 6d, 6f, 6g,
7, Ta, Ta-1, Ta-2, b, 7b-1, Tb-2, 9, 12, 12a, 12c,
13a, 13a-1, 13c, 16 and 21; 12 U.S.C. 1786(q),
1818, 1829b and 1951-1959; 31 U.S.C. 5311-5314
and 5316-5332; title III, secs. 312-314, 319, 321,
326, 352, Pub. L. 107-56, 115 Stat. 307.

SOURCE: 68 FR 25159, May 9, 2003, unless
otherwise noted.

Subpart A—General Provisions

§42.1 [Reserved]

§42.2 Compliance with Bank Secrecy
Act.

Every futures commission merchant
and introducing broker shall comply
with the applicable provisions of the
Bank Secrecy Act and the regulations
promulgated by the Department of the
Treasury under that Act at 31 CFR
chapter X, and with the requirements
of 31 U.S.C. 5318(1) and the imple-
menting regulation jointly promul-
gated by the Commission and the De-
partment of the Treasury at 31 CFR
1026.220, which require that a customer
identification program be adopted as
part of the firm’s Bank Secrecy Act
compliance program.

[79 FR 2371, Jan. 14, 2014]

PART 43—REAL-TIME PUBLIC
REPORTING

Sec.

43.1 Purpose, scope, and rules of construc-
tion.

43.2 Definitions.

43.3 Method and timing for real-time public
reporting.
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43.4 Swap transaction and pricing data to
be publicly disseminated in real-time.
43.5 Time delays for public dissemination of

swap transaction and pricing data.

43.6 Block trades and large notional off-fa-
cility swaps.

43.7 Delegation of authority.

APPENDIX A TO PART 43—DATA FIELDS FOR
PUBLIC DISSEMINATION

APPENDIX B TO PART 43—ENUMERATED PHYS-
ICAL COMMODITY CONTRACTS AND OTHER
CONTRACTS

APPENDIX C TO PART 43—TIME DELAYS FOR
PUBLIC DISSEMINATION

APPENDIX D TO PART 43—OTHER COMMODITY
SWAP CATEGORIES

APPENDIX E TO PART 43—OTHER COMMODITY
GEOGRAPHIC IDENTIFICATION FOR PUBLIC
DISSEMINATION PURSUANT TO
§43.4(d)(4)(iii)

APPENDIX F TO PART 43—INITIAL APPRO-
PRIATE MINIMUM BLOCK SIZES BY ASSET
CLASS FOR BLOCK TRADES AND LARGE NoO-
TIONAL OFF-FACILITY SWAPS

AUTHORITY: 7 U.S.C. 2(a), 12a(b) and 24a, as
amended by Pub. L. 111-203, 124 Stat. 1376
(2010).

SOURCE: 76 FR 1243, Jan. 9, 2012, unless oth-
erwise noted.

§43.1 Purpose, scope, and rules of con-
struction.

(a) Purpose. This part implements
rules relating to the reporting and pub-
lic dissemination of certain swap trans-
action and pricing data to enhance
transparency and price discovery pur-
suant to the Dodd-Frank Wall Street
Reform and Consumer Protection Act
of 2010, Pub. L. 111-203, 124 Stat. 1376
(2010).

(b)(1) Scope. The provisions of this
part shall apply to all swaps as defined
in Section 1a(47) of the Act and any im-
plementing regulations thereunder, in-
cluding:

(i) Swaps subject to the mandatory
clearing requirement described in Sec-
tion 2(h)(1) of the Act, including those
swaps that are excepted from the re-
quirement pursuant to Section 2(h)(7)
of the Act;

(ii) Swaps that are not subject to the
mandatory clearing requirement de-
scribed in Section 2(h)(1) of the Act,
but are cleared at a registered deriva-
tives clearing organization;

(iii) Swaps that are not cleared at a
registered derivatives clearing organi-
zation and are reported to a registered
swap data repository that accepts and
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publicly disseminates swap transaction
and pricing data in real-time; and

(iv) Swaps that are required to be
cleared under Section 2(h)(2) of the
Act, but are not cleared.

(2) This part also shall apply to reg-
istered entities as defined in the Act,
as well as to parties to a swap includ-
ing swap dealers, major swap partici-
pants and U.S.-based market partici-
pants in a manner as the Commission
may determine.

(c) Rules of construction. The exam-
ples in this part and in appendix A to
this part are not exclusive. Compliance
with a particular example or applica-
tion of a sample clause, to the extent
applicable, shall constitute compliance
with the particular portion of the rule
to which the example relates.

(d) Severability. If any provision of
this part, or the application thereof to
any person or circumstance, is held in-
valid, such invalidity shall not affect
other provisions or application of such
provision to other persons or cir-
cumstances which can be given effect
without the invalid provision or appli-
cation.

§43.2 Definitions.

As used in this part:

Act means the Commodity Exchange
Act, as amended, 7 U.S.C. 1 et seq.

Affirmation means the process by
which parties to a swap verify (orally,
in writing, electronically or otherwise)
that they agree on the primary eco-
nomic terms of a swap (but not nec-
essarily all terms of the swap). Affir-
mation may constitute ‘‘execution” of
the swap or may provide evidence of
execution of the swap, but does not
constitute confirmation (or confirma-
tion by affirmation) of the swap.

Appropriate minimum block size means
the minimum notional or principal
amount for a category of swaps that
qualifies a swap within such category
as a block trade or large notional off-
facility swap.

As soon as technologically practicable
means as soon as possible, taking into
consideration the prevalence, imple-
mentation and use of technology by
comparable market participants.
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Asset class means a broad category of
commodities including, without limita-
tion, any ‘‘excluded commodity’ as de-
fined in Section 1a(19) of the Act, with
common characteristics underlying a
swap. The asset classes include interest
rate, foreign exchange, credit, equity,
other commodity and such other asset
classes as may be determined by the
Commission.

Block trade means a publicly report-
able swap transaction that:

(1) Involves a swap that is listed on a
registered swap execution facility or
designated contract market;

(2) Occurs away from the registered
swap execution facility’s or designated
contract market’s trading system or
platform and is executed pursuant to
the registered swap execution facility’s
or designated contract market’s rules
and procedures;

(3) Has a notional or principal
amount at or above the appropriate
minimum block size applicable to such
swap; and

(4) Is reported subject to the rules
and procedures of the registered swap
execution facility or designated con-
tract market and the rules described in
this part, including the appropriate
time delay requirements set forth in
§43.5 of this part.

Business day means the twenty-four
hour day, on all days except Saturdays,
Sundays and legal holidays, in the lo-
cation of the reporting party or reg-
istered entity reporting data for the
swap.

Business hours means the consecutive
hours of one or more consecutive busi-
ness days.

Cap size means, for each swap cat-
egory, the maximum notional or prin-
cipal amount of a publicly reportable
swap transaction that is publicly dis-
seminated.

Confirmation means the consumma-
tion (electronic or otherwise) of legally
binding documentation (electronic or
otherwise) that memorializes the
agreement of the parties to all terms of
a swap. A confirmation shall be in
writing (electronic or otherwise) and
shall legally supersede any previous
agreement (electronic or otherwise) re-
lating to the swap.

Confirmation by affirmation means the
process by which one party to a swap
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acknowledges its assent to the com-
plete swap terms submitted by the
other party to the swap. If the parties
to a swap are using a confirmation
service vendor, complete swap terms
may be submitted electronically by a
party to such vendor’s platform and
the other party may affirm such terms
on such platform.

Economically related means a direct or
indirect reference to the same com-
modity at the same delivery location
or locations, or with the same or a sub-
stantially similar cash market price
series.

Embedded option means any right, but
not an obligation, provided to one
party of a swap by the other party to
the swap that provides the party hold-
ing the option with the ability to
change any one or more of the eco-
nomic terms of the swap as those terms
previously were established at con-
firmation (or were in effect on the
start date).

Ezxecuted means the completion of the
execution process.

Ezecution means an agreement by the
parties (whether orally, in writing,
electronically, or otherwise) to the
terms of a swap that legally binds the
parties to such swap terms under appli-
cable law. Execution occurs simulta-
neous with or immediately following
the affirmation of the swap.

Futures-related swap means a swap (as
defined in section 1a(47) of the Act and
as further defined by the Commission
in implementing regulations) that is
economically related to a futures con-
tract.

Large notional off-facility swap means
an off-facility swap that has a notional
or principal amount at or above the ap-
propriate minimum block size applica-
ble to such publicly reportable swap
transaction and is not a block trade as
defined in §43.2 of the Commission’s
regulations.

Major currencies means the cur-
rencies, and the cross-rates between
the currencies, of Australia, Canada,
Denmark, New Zealand, Norway, South
Africa, South Korea, Sweden, and Swit-
zerland.

Non-major currencies means all other
currencies that are not super-major
currencies or major currencies.
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Novation means the process by which
a party to a swap transfers all of its
rights, liabilities, duties and obliga-
tions under the swap to a new legal
party other than the counterparty to
the swap. The transferee accepts all of
the transferor’s rights, liabilities, du-
ties and obligations under the swap. A
novation is valid as long as the trans-
feror and the remaining party to the
swap are given notice, and the trans-
feror, transferee and remaining party
to the swap consent to the transfer.

Off-facility swap means any publicly
reportable swap transaction that is not
executed on or pursuant to the rules of
a registered swap execution facility or
designated contract market.

Other commodity means any com-
modity that is not categorized in the
other asset classes as may be deter-
mined by the Commission.

Physical commodity swap means a
swap in the other commodity asset
class that is based on a tangible com-
modity.

Public dissemination and publicly dis-
seminate means to publish and make
available swap transaction and pricing
data in a non-discriminatory manner,
through the Internet or other elec-
tronic data feed that is widely pub-
lished and in machine-readable elec-
tronic format.

Publicly reportable swap transaction
means:

(1) Unless otherwise provided in this
part—

(i) Any executed swap that is an
arm’s-length transaction between two
parties that results in a corresponding
change in the market risk position be-
tween the two parties; or

(ii) Any termination, assignment, no-
vation, exchange, transfer, amend-
ment, conveyance, or extinguishing of
rights or obligations of a swap that
changes the pricing of the swap.

(2) Examples of executed swaps that
do not fall within the definition of pub-
licly reportable swap may include:

(i) Internal swaps between one-hun-
dred percent owned subsidiaries of the
same parent entity; and

(ii) Portfolio compression exercises.

(3) These examples represent swaps
that are not at arm’s length and thus
are not publicly reportable swap trans-
actions, notwithstanding that they do
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result in a corresponding change in the
market risk position between two par-
ties.

Real-time public reporting means the
reporting of data relating to a swap
transaction, including price and vol-
ume, as soon as technologically prac-
ticable after the time at which the
swap transaction has been executed.

Reference price means a floating price
series (including derivatives contract
prices and cash market prices or price
indices) used by the parties to a swap
or swaption to determine payments
made, exchanged or accrued under the
terms of a swap contract.

Remaining party means a party to a
swap that consents to a transferor’s
transfer by novation of all of the trans-
feror’s rights, liabilities, duties and ob-
ligations under such swap to a trans-
feree.

Reporting party means the party to a
swap with the duty to report a publicly
reportable swap transaction in accord-
ance with this part and section
2(a)(13)(F') of the Act.

Super-major currencies means the cur-
rencies of the European Monetary
Union, Japan, the United Kingdom, and
United States.

Swaps with composite reference prices
means swaps based on reference prices
that are composed of more than one
reference price from more than one
swap category.

Transferee means a party to a swap
that accepts, by way of novation, all of
a transferor’s rights, liabilities, duties
and obligations under such swap with
respect to a remaining party.

Transferor means a party to a swap
that transfers, by way of novation, all
of its rights, liabilities, duties and obli-
gations under such swap, with respect
to a remaining party, to a transferee.

Trimmed data set means a data set
that has had extraordinarily large no-
tional transactions removed by trans-
forming the data into a logarithm with
a base of 10, computing the mean, and
excluding transactions that are beyond
four standard deviations above the
mean.

Unique product identifier means a
unique identification of a particular
level of the taxonomy of the product in
an asset class or sub-asset class in
question, as further described in
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§43.4(f) and appendix A to this part.
Such unique product identifier may
combine the information from one or
more of the data fields described in ap-
pendix A.

Widely published means to publish
and make available through electronic
means in a manner that is freely avail-
able and readily accessible to the pub-
lic.

[76 FR 1243, Jan. 9, 2012, as amended at 78 FR
32937, May 31, 2013]

§43.3 Method and timing for real-time
public reporting.

(a) Responsibilities of parties to a swap
to report swap transaction and pricing
data in real-time—(1) In general. A re-
porting party shall report any publicly
reportable swap transaction to a reg-
istered swap data repository as soon as
technologically practicable after such
publicly reportable swap transaction is
executed. For purposes of this part, a
registered swap data repository in-
cludes any swap data repository provi-
sionally registered with the Commis-
sion pursuant to part 49 of this chapter.

(2) Swaps executed on or pursuant to
the rules of a registered swap execution
facility or designated contract market. A
party to a publicly reportable swap
transaction shall satisfy its reporting
requirement under this section by exe-
cuting a publicly reportable swap
transaction on or pursuant to the rules
of a registered swap execution facility
or designated contract market.

(3) Off-facility swaps. All off-facility
swaps shall be reported by the report-
ing party as soon as technologically
practicable following execution, to a
registered swap data repository for the
appropriate asset class in accordance
with the rules set forth in this part.
Unless otherwise agreed to by the par-
ties prior to the execution of the pub-
licly reportable swap transaction, the
following persons shall be reporting
parties for off-facility swaps:

(i) If only one party is a swap dealer
or major swap participant, then the
swap dealer or major swap participant
shall be the reporting party;

(ii) If one party is a swap dealer and
the other party is a major swap partici-
pant, then the swap dealer shall be the
reporting party;
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(iii) If both parties are swap dealers,
then the swap dealers shall designate
which party shall be the reporting
party;

(iv) If both parties are major swap
participants, then the major swap par-
ticipants shall designate which party
shall be the reporting party;

(v) If neither party is a swap dealer
or a major swap participant, then the
parties shall designate which party (or
its agent) shall be the reporting party.

(b) Public dissemination of swap trans-
action and pricing data—(1) Publicly re-
portable swap transactions executed on or
pursuant to the rules of a registered swap
execution facility or designated contract
market. A registered swap execution fa-
cility or designated contract market
shall satisfy the requirements of this
subparagraph by transmitting swap
transaction and pricing data to a reg-
istered swap data repository, as soon as
technologically practicable after the
publicly reportable swap transaction
has been executed on or pursuant to
the rules of such trading platform or
facility.

(2) Public dissemination of swap trans-
action and pricing data by registered
swap data repositories. A registered
swap data repository shall ensure that
swap transaction and pricing data is
publicly disseminated, as soon as tech-
nologically practicable after such data
is received from a registered swap exe-
cution facility, designated contract
market or reporting party, unless such
publicly reportable swap transaction is
subject to a time delay described in
§43.5 of this part, in which case the
publicly reportable swap transaction
shall be publicly disseminated in the
manner described in §43.5.

(3) Prohibitions on disclosure of data.
(i) If there is a registered swap data re-
pository for an asset class, a registered
swap execution facility or designated
contract market shall not disclose
swap transaction and pricing data re-
lating to publicly reportable swap
transactions in such asset class, prior
to the public dissemination of such
data by a registered swap data reposi-
tory unless:

(A) Such disclosure is made no ear-
lier than the transmittal of such data
to a registered swap data repository for
public dissemination;
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(B) Such disclosure is only made to
market participants on such registered
swap execution facility or designated
contract market;

(C) Market participants are provided
advance notice of such disclosure; and

(D) Any such disclosure by the reg-
istered swap execution facility or des-
ignated contract market is non-dis-
criminatory.

(ii) If there is a registered swap data
repository for an asset class, a swap
dealer or major swap participant shall
not disclose swap transaction and pric-
ing data relating to publicly reportable
swap transactions in such asset class,
prior to the public dissemination of
such data by a registered swap data re-
pository unless:

(A) Such disclosure is made no ear-
lier than the transmittal of such data
to a registered swap data repository for
public dissemination;

(B) Such disclosure is only made to
the customer base of such swap dealer
or major swap participant, including
parties who maintain accounts with or
have been swap counterparties with
such swap dealer or major swap partici-
pant;

(C) Swap counterparties are provided
advance notice of such disclosure; and

(D) Any such disclosure by the swap
dealer or major swap participant is
non-discriminatory.

(c) Requirements for registered swap
data repositories in providing the public
dissemination of swap transaction and
pricing data in real-time—(1) Compliance
with 17 CFR part 49. Any registered
swap data repository that accepts and
publicly disseminates swap transaction
and pricing data in real-time shall
comply with part 49 of this chapter and
shall publicly disseminate swap trans-
action and pricing data in accordance
with this part as soon as techno-
logically practicable upon receipt of
such data, except as otherwise provided
in this part.

(2) Acceptance and public dissemination
of all swaps in an asset class. Any reg-
istered swap data repository that ac-
cepts and publicly disseminates swap
transaction and pricing data in real-
time for swaps in its selected asset
class shall accept and publicly dissemi-
nate swap transaction and pricing data
in real-time for all publicly reportable
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swap transactions within such asset
class, unless otherwise prescribed by
the Commission.

(3) Annual independent review. Any
registered swap data repository that
accepts and publicly disseminates swap
transaction and pricing data in real-
time shall perform, on an annual basis,
an independent review in accordance
with established audit procedures and
standards of the registered swap data
repository’s security and other system
controls for the purposes of ensuring
compliance with the requirements in
this part.

(d) Availability of swap transaction and
pricing data to the public. (1) Registered
swap data repositories shall publicly
disseminate swap transaction and pric-
ing data in a consistent, usable and
machine-readable electronic format
that allows the data to be downloaded,
saved and analyzed.

(2) Data that is publicly disseminated
pursuant to this part shall be available
from an Internet Web site in a format
that is freely available and readily ac-
cessible to the public.

(3) Registered swap data repositories
shall provide to the Commission a
hyperlink to the Internet Web site
where publicly disseminated swap
transaction and pricing data can be
accessed by the public.

(e) Errors or omissions—(1) In general.
Any errors or omissions in swap trans-
action and pricing data that were pub-
licly disseminated in real-time shall be
corrected or cancelled in the following
manner:

(i) If a party to the swap becomes
aware of an error or omission in the
swap transaction and pricing data re-
ported with respect to such swap, such
party shall promptly notify the other
party of the error and/or correction.

(ii) If a reporting party to a swap be-
comes aware of an error or omission in
the swap transaction or pricing data
which it reported to a registered swap
data repository or which was reported
by a registered swap execution facility
or designated contract market with re-
spect to such swap, either through its
own initiative or through notice by the
other party to the swap, the reporting
party shall promptly submit corrected
data to the same registered swap exe-
cution facility, designated contract
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market or registered swap data reposi-
tory.

(iii) If the registered swap execution
facility or designated contract market
becomes aware of an error or omission
in the swap transaction or pricing data
reported with respect to such swap, or
receives notification from the report-
ing party, the registered swap execu-
tion facility or designated contract
market shall promptly submit cor-
rected data to the same registered
swap data repository.

(iv) Any registered swap data reposi-
tory that accepts and publicly dissemi-
nates swap transaction and pricing
data in real-time shall publicly dis-
seminate any cancellations or correc-
tions to such data, as soon as techno-
logically practicable after receipt or
discovery of any such cancellation or
correction.

(2) Improper cancellation or correction.
Reporting parties, registered swap exe-
cution facilities, designated contract
markets and registered swap data re-
positories shall not submit or agree to
submit a cancellation or correction for
the purpose of re-reporting swap trans-
action and pricing data in order to gain
or extend a delay in public dissemina-
tion of accurate swap transaction or
pricing data or to otherwise evade the
reporting requirements in this part.

(3) Cancellation. A registered swap
data repository shall cancel any incor-
rect data that had been publicly dis-
seminated by publicly disseminating a
cancellation of such data, as soon as
technologically practicable, in the
manner described in appendix A to this
part.

(4) Correction. A registered swap data
repository shall correct any incorrect
data that had been publicly dissemi-
nated by publicly disseminating a can-
cellation of the incorrect swap trans-
action and pricing data and then pub-
licly disseminating the correct data, as
soon as technologically practicable, in
the manner described in appendix A to
this part.

(f) Hours of operation of registered swap
data repositories. Unless otherwise pro-
vided in this subsection, a registered
swap data repository shall have sys-
tems in place to continuously receive
and publicly disseminate swap trans-
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action and pricing data in real-time
pursuant to this part.

(1) A registered swap data repository
may declare closing hours to perform
system maintenance.

(2) A registered swap data repository
shall, to the extent reasonably pos-
sible, avoid scheduling closing hours
when, in its estimation, the U.S. mar-
ket and major foreign markets are
most active.

(3) A registered swap data repository
shall comply with the requirements
under part 40 of this chapter in setting
closing hours and shall provide advance
notice of its closing hours to market
participants and the public.

(g) Acceptance of data during closing
hours. During closing hours, a reg-
istered swap data repository shall have
the capability to receive and hold in
queue any data regarding publicly re-
portable swap transactions pursuant to
this part.

(1) Upon any reopening after closing
hours, a registered swap data reposi-
tory shall promptly and publicly dis-
seminate the swap transaction and
pricing data of swaps held in queue, in
accordance with the requirements of
this part.

(2) If at any time during closing
hours a registered swap data repository
is unable to receive and hold in queue
swap transaction and pricing data pur-
suant to this part, then the registered
swap data repository shall immediately
upon reopening issue notice that it has
resumed normal operations. Any reg-
istered swap execution facility, des-
ignated contract market or reporting
party that is obligated under this sec-
tion to report data to the registered
swap data repository shall report the
data to the registered swap data reposi-
tory immediately after receiving such
notice.

(h) Timestamp requirements. In addi-
tion to the execution timestamp de-
scribed in appendix A to this part, reg-
istered entities, swap dealers and
major swap participants shall have the
following  timestamp requirements
with respect to real-time public report-
ing of swap transaction and pricing
data for all publicly reportable swap
transactions:

(1) A registered swap execution facil-
ity or designated contract market shall
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timestamp swap transaction and pric-
ing data relating to a publicly report-
able swap transaction with the date
and time, to the nearest second of
when such registered swap execution
facility or designated contract market:

(i) Receives data from a swap
counterparty (if applicable); and

(ii) Transmits such data to a reg-
istered swap data repository for public
dissemination.

(2) A registered swap data repository
shall timestamp swap transaction and
pricing data relating to a publicly re-
portable swap transaction with the
date and time, to the nearest second
when such registered swap data reposi-
tory:

(i) Receives data from a registered
swap execution facility, designated
contract market or reporting party;
and

(ii) Publicly disseminates such data.

(3) A swap dealer or major swap par-
ticipant shall timestamp swap trans-
action and pricing data relating to an
off-facility swap with the date and
time, to the nearest second when such
swap dealer or major swap participant
transmits such data to a registered
swap data repository for public dis-
semination.

(4) Records of all timestamps re-
quired by this subsection shall be
maintained for a period of at least five
years from the execution of the pub-
licly reportable swap transaction.

(i) Fees. Any fees or charges assessed
on a reporting party, registered swap
execution facility or designated con-
tract market by a registered swap data
repository that accepts and publicly
disseminates swap transaction and
pricing data in real-time for the collec-
tion of such data shall be equitable and
non-discriminatory. If such registered
swap data repository allows a fee dis-
count based on the volume of data re-
ported to it for public dissemination,
then such discount shall be made avail-
able to all reporting parties, registered
swap execution facilities and des-
ignated contract markets in an equi-
table and non-discriminatory manner.

36

17 CFR Ch. | (4-1-15 Edition)

§43.4 Swap transaction and pricing
data to be publicly disseminated in
real-time.

(a) In general. Swap transaction and
pricing information shall be reported
to a registered swap data repository so
that the registered swap data reposi-
tory can publicly disseminate swap
transaction and pricing data in real-
time in accordance with this part, in-
cluding the manner described in this
section and appendix A to this part.

(b) Public dissemination of data fields.
Any registered swap data repository
that accepts and publicly disseminates
swap transaction and pricing data in
real-time shall publicly disseminate
the information described in appendix
A to this part, as applicable, for any
publicly reportable swap transaction.

(c) Additional swap information. A reg-
istered swap data repository that ac-
cepts and publicly disseminates swap
transaction and pricing data in real-
time may require reporting parties,
registered swap execution facilities and
designated contract markets to report
to such registered swap data reposi-
tory, such information that is nec-
essary to compare the swap trans-
action and pricing data that was pub-
licly disseminated in real-time to the
data reported to a registered swap data
repository pursuant to Section
2(a)(13)(G) of the Act or to confirm that
parties to a swap have reported in a
timely manner pursuant to §43.3 of this
part. Such additional information shall
not be publicly disseminated by the
registered swap data repository.

(d) Anonymity of the parties to a pub-
licly reportable swap transaction—(1) In
general. Swap transaction and pricing
data that is publicly disseminated in
real-time shall not disclose the identi-
ties of the parties to the swap or other-
wise facilitate the identification of a
party to a swap. A registered swap data
repository that accepts and publicly
disseminates swap transaction and
pricing data in real-time shall not pub-
licly disseminate such data in a man-
ner that discloses or otherwise facili-
tates the identification of a party to a
swap.

(2) Actual product description reported
to registered swap data repository. Re-
porting parties, registered swap execu-
tion facilities and designated contract
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markets shall provide a registered
swap data repository with swap trans-
action and pricing data that includes
an actual description of the underlying
asset(s). This requirement is separate
from the requirement that a reporting
party, registered swap execution facil-
ity or designated contract market shall
report swap data to a registered swap
data repository pursuant to Section
2(a)(13)(G) of the Act and the Commis-
sion’s regulations.

(3) Public dissemination of the actual
description of underlying asset(s). Not-
withstanding the anonymity protec-
tion for certain swaps in the other
commodity asset class in §43.4(d)(4)(ii),
a registered swap data repository shall
publicly disseminate the actual under-
lying asset(s) of all publicly reportable
swap transactions in the interest rate,
credit, equity and foreign exchange
asset classes.

(4) Public dissemination of the under-
lying asset(s) for certain swaps in the
other commodity asset class. A registered
swap data repository shall publicly dis-
seminate swap transaction and pricing
data in the other commodity asset
class as described in this subsection.

(i) A registered swap data repository
shall publicly disseminate swap trans-
action and pricing data for publicly re-
portable swap transactions in the other
commodity asset class in the manner
described in paragraphs (d)(4)(ii) and
(d)(4)(iii) of this section.

(ii) The actual underlying asset(s)
shall be publicly disseminated for the
following publicly reportable swap
transactions in the other commodity
asset class:

(A) Any publicly reportable swap
transaction that references one of the
contracts described in appendix B to
this part;

(B) Any publicly reportable swap
transaction that is economically re-
lated to one of the contracts described
in appendix B of this part; or

(iii) The underlying assets of swaps
in the other commodity asset class
that are not described in paragraph
(d)(4)(ii) of this section shall be pub-
licly disseminated by limiting the geo-
graphic detail of the underlying assets.
The identification of any specific deliv-
ery point or pricing point associated
with the underlying asset of such other
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commodity swap shall be publicly dis-
seminated pursuant to appendix E of
this part.

(C) Any publicly reportable swap
transaction executed on or pursuant to
the rules of a registered swap execution
facility or designated contract market.

(e) Unique product identifier. If a
unique product identifier is developed
that sufficiently describes one or more
of the swap transaction and pricing
data fields for real-time reporting de-
scribed in appendix A to this part, then
such unique product identifier may be
publicly disseminated in lieu of the
data fields that it describes.

(f) Reporting of motional or principal
amounts to a registered swap data reposi-
tory—(1) Off-facility swaps. The report-
ing party shall report the actual no-
tional or principal amount of any off-
facility swap to a registered swap data
repository that accepts and publicly
disseminates such data pursuant to
part 43.

(2) Swaps executed on or pursuant to
the rules of a registered swap erecution
facility or designated contract market. (1)
A registered swap execution facility or
designated contract market shall
transmit the actual notional or prin-
cipal amount for all swaps executed on
or pursuant to the rules of such reg-
istered swap execution facility or des-
ignated contract market, to a reg-
istered swap data repository that ac-
cepts swaps in the asset class.

(ii) The actual notional or principal
amount for any block trade executed
pursuant to the rules of a registered
swap execution facility or designated
contract market shall be reported to
the registered swap execution facility
or designated contract market pursu-
ant to the rules of the registered swap
execution facility or designated con-
tract market.

(g) Public dissemination of rounded no-
tional or principal amounts. The no-
tional or principal amount of a pub-
licly reportable swap transaction, as
described in appendix A to this part,
shall be rounded and publicly dissemi-
nated by a registered swap data reposi-
tory as follows:

(1) If the notional or principal
amount is less than one thousand,
round to nearest five, but in no case
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shall a publicly disseminated notional
or principal amount be less than five;

(2) If the notional or principal
amount is less than ten thousand but
equal to or greater than one thousand,
round to nearest one hundred;

(3) If the notional or principal
amount is less than 100 thousand but
equal to or greater than ten thousand,
round to nearest one thousand;

(4) If the notional or principal
amount is less than one million but
equal to or greater than 100 thousand,
round to nearest ten thousand;

(6) If the notional or principal
amount is less than 100 million but
equal to or greater than one million,
round to the nearest one million;

(6) If the notional or principal
amount is less than 500 million but
equal to or greater than 100 million,
round to the nearest ten million;

(7) If the notional or principal
amount is less than one billion but
equal to or greater than 500 million,
round to the nearest 50 million;

(8) If the notional or principal
amount is less than 100 billion but
equal to or greater than one billion,
round to the nearest one billion;

(9) If the notional or principal
amount is greater than 100 billion,
round to the nearest 50 billion.

(h) Cap sizes.

(1) Initial cap sizes. Prior to the effec-
tive date of a Commission determina-
tion to establish an applicable post-ini-
tial cap size for a swap category as de-
termined pursuant to paragraph (h)(2)
of this section, the initial cap sizes for
each swap category shall be equal to
the greater of the initial appropriate
minimum block size for the respective
swap category in appendix F of this
part or the respective cap sizes in para-
graphs (h)(1)(i) through (h)(1)(v) of this
section. If appendix F of this part does
not provide an initial appropriate min-
imum block size for a particular swap
category, the initial cap size for such
swap category shall be equal to the ap-
propriate cap size as set forth in para-
graphs (h)(1)(i) through (h)(1)(v) of this
section.

(i) For swaps in the interest rate
asset class, the publicly disseminated
notional or principal amount for a
swap subject to the rules in this part
shall be:
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(A) USD 250 million for swaps with a
tenor greater than zero up to and in-
cluding two years;

(B) USD 100 million for swaps with a
tenor greater than two years up to and
including ten years; and

(C) USD 75 million for swaps with a
tenor greater than ten years.

(ii) For swaps in the credit asset
class, the publicly disseminated no-
tional or principal amount for a swap
subject to the rules in this part shall
be USD 100 million.

(iii) For swaps in the equity asset
class, the publicly disseminated no-
tional or principal amount for a swap
subject to the rules in this part shall
be USD 250 million.

(iv) For swaps in the foreign ex-
change asset class, the publicly dis-
seminated notional or principal
amount for a swap subject to the rules
in this part shall be USD 250 million.

(v) For swaps in the other commodity
asset class, the publicly disseminated
notional or principal amount for a
swap subject to the rules in this part
shall be USD 25 million.

(2) Post-initial cap sices. Pursuant to
the process described in §43.6(f)(1), the
Commission shall establish post-initial
cap sizes using reliable data collected
by registered swap data repositories, as
determined by the Commission, based
on the following:

(i) A one-year window of swap trans-
action and pricing data corresponding
to each relevant swap category recal-
culated no less than once each calendar
year; and

(ii) The 75-percent notional amount
calculation described in §43.6(c)(3) ap-
plied to the swap transaction and pric-
ing data described in paragraph (h)(2)(1)
of this section.

(38) Commission publication of post-ini-
tial cap sices. The Commission shall
publish post-initial cap sizes on its Web
site at http:/www.cftec.gov.

(4) Effective date of post-initial cap
sizes. Unless otherwise indicated on the
Commission’s Web site, the post-initial
cap sizes shall be effective on the first
day of the second month following the
date of publication.

[76 FR 1243, Jan. 9, 2012, as amended at 78 FR
32937, May 31, 2013]
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§43.5 Time delays for public dissemi-
nation of swap transaction and
pricing data.

(a) In general. The time delay for the
real-time public reporting of a block
trade or large notional off-facility
swap begins upon execution, as defined
in §43.2 of this part. It is the responsi-
bility of the registered swap data re-
pository that accepts and publicly dis-
seminates swap transaction and pricing
data in real-time to ensure that the
block trade or large notional off-facil-
ity swap transaction and pricing data
is publicly disseminated pursuant to
this part upon the expiration of the ap-
propriate time delay described in
§43.5(d) through (h).

(b) Public dissemination of publicly re-
portable swap transactions subject to a
time delay. A registered swap data re-
pository shall publicly disseminate
swap transaction and pricing data that
is subject to a time delay pursuant to
this paragraph, as follows:

(1) No later than the prescribed time
delay period described in this para-
graph;

(2) No sooner than the prescribed
time delay period described in this
paragraph; and

(3) Precisely upon the expiration of
the time delay period described in this
paragraph.

(c) Interim time delay—(1) In general.
The public dissemination of swap
transaction and pricing data relating
to any publicly reportable swap trans-
action shall receive the same time
delays for block trades and large no-
tional off-facility swaps, as described
in this subsection, until such time as
an appropriate minimum block size is
established with respect to such pub-
licly reportable swap transaction.

(2) Swaps executed on or pursuant to
the rules of a registered swap execution
facility or designated contract market.
Any publicly reportable swap trans-
action that does not have an appro-
priate minimum block size and that is
executed on or pursuant to the rules of
a registered swap execution facility or
designated contract market shall fol-
low the time delays set forth in §43.5(d)
until such time that an appropriate
minimum block size is established for
such publicly reportable swap trans-
action.
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3) Off-facility swaps subject to the
mandatory clearing requirement. Any off-
facility swap that does not have an ap-
propriate minimum block size and that
is subject to the mandatory clearing
requirement described in Section
2(h)(1) of the Act and Commission regu-
lations, with the exception of those off-
facility swaps that are either excepted
from the mandatory clearing require-
ment pursuant to Section 2(h)(7) of the
Act and Commission regulations or
that are required to be cleared under
Section 2(h)(2) of the Act and Commis-
sion regulations but are not cleared,
shall follow the time delays set forth in
§43.5(e) until such time that an appro-
priate minimum block size is estab-
lished for such off-facility swap.

(4) Off-facility swaps in the interest
rate, credit, foreign exchange and equity
asset classes not subject to the mandatory
clearing requirement with at least one
swap dealer or major swap participant
counterparty. Any off-facility swap in
the interest rate, credit, foreign ex-
change or equity asset classes, where
at least one party is a swap dealer or
major swap participant, that is not
subject to the mandatory clearing re-
quirement or is excepted from such
mandatory clearing requirement and
that does not have an appropriate min-
imum block size shall follow the time
delays set forth in §43.5(f) until such
time that an appropriate minimum
block size is established for such off-fa-
cility swap.

(5) Off-facility swaps in the other com-
modity asset class not subject to the man-
datory clearing requirement with at least
one swap dealer or major swap partici-
pant counterparty. Any off-facility swap
in the other commodity asset class,
where at least one party is a swap deal-
er or major swap participant, that is
not subject to the mandatory clearing
requirement or is excepted from such
mandatory clearing requirement and
that does not have an appropriate min-
imum block size shall follow the time
delays set forth in §43.5(g) until such
time that an appropriate minimum
block size is established for such off-fa-
cility swap.

(6) Off-facility swaps in all asset classes
not subject to the mandatory clearing re-
quirement in which neither counterparty
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is a swap dealer or major swap partici-
pant. Any off-facility swap, in all asset
classes, where neither party is a swap
dealer or major swap participant, that
is not subject to the mandatory clear-
ing requirement or is excepted from
such mandatory clearing requirement
and that does not have an appropriate
minimum block size shall follow the
time delays set forth in §43.5(h) until
such time that an appropriate min-
imum block size is established for such
off-facility swap.

() Time delays for public dissemination
upon establishment of an appropriate
minimum block size. After an appro-
priate minimum block size is estab-
lished for a particular swap or category
of swaps, all publicly reportable swap
transactions that are below the appro-
priate minimum block size shall be
publicly disseminated as soon as tech-
nologically practicable after execution
pursuant to §43.3 of this part.

(d) Time delay for block trades executed
pursuant to the rules of a registered swap
execution facility or designated contract
market. Any block trade that is exe-
cuted pursuant to the rules of a reg-
istered swap execution facility or des-
ignated contract market shall receive
a time delay in the public dissemina-
tion of swap transaction and pricing
data as follows:

(1) Time delay during Year 1. For one
year beginning on the compliance date
of this part, the time delay for public
dissemination of swap transaction and
pricing data for all publicly reportable
swap transactions described in §43.5(d)
shall be 30 minutes immediately after
execution of such publicly reportable
swap transaction.

(2) Time delay after Year 1. Beginning
on the first anniversary of the compli-
ance date of this part, the time delay
for public dissemination of swap trans-
action and pricing data for all publicly
reportable swap transactions described
in §43.5(d) shall be 15 minutes imme-
diately after execution of such publicly
reportable swap transaction.

(e) Time delay for large notional off-fa-
cility swaps subject to the mandatory
clearing requirement—(1) In general. This
subsection shall not apply to off-facil-
ity swaps that are excepted from the
mandatory clearing requirement pursu-
ant to Section 2(h)(7) of the Act and
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Commission regulations, and this sub-
section shall not apply to those swaps
that are required to be cleared under
Section 2(h)(2) of the Act and Commis-
sion regulations but are not cleared.

(2) Swaps subject to the mandatory
clearing requirement where at least one
party is a swap dealer or major swap par-
ticipant. Any large notional off-facility
swap that is subject to the mandatory
clearing requirement described in Sec-
tion 2(h)(1) of the Act and Commission
regulations, in which at least one party
is a swap dealer or major swap partici-
pant, shall receive a time delay as fol-
lows:

(i) Time delay during Year 1. For one
year beginning on the compliance date
of this part, the time delay for public
dissemination of swap transaction and
pricing data for all swaps described in
§43.5(e)(2) shall be 30 minutes imme-
diately after execution of such swap.

(ii) Time delay after Year 1. Beginning
on the first anniversary of the compli-
ance date of this part, the time delay
for public dissemination of swap trans-
action and pricing data for all swaps
described in §43.5(e)(2) shall be 15 min-
utes immediately after execution of
such swap.

(3) Swaps subject to the mandatory
clearing requirement where neither party
is a swap dealer or major swap partici-
pant. Any large notional off-facility
swap that is subject to the mandatory
clearing requirement described in Sec-
tion 2(h)(1) of the Act and Commission
regulations, in which neither party is a
swap dealer or major swap participant,
shall receive a time delay as follows:

(1) Time delay during Year 1. For one
year beginning on the compliance date
of this part, the time delay for public
dissemination of swap transaction and
pricing data for all swaps described in
§43.5(e)(3) shall be four hours imme-
diately after execution of such swap.

(ii) Time delay during Year 2. For one
year beginning on the first anniversary
of the compliance date of this part, the
time delay for public dissemination of
swap transaction and pricing data for
all swaps described in §43.5(e)(3) shall
be two hours immediately after execu-
tion of such swap.

(iii) Time delay after Year 2. Beginning
on the second anniversary of the com-
pliance date of this part, the time
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delay for public dissemination of swap
transaction and pricing data for all
swaps described in §43.5(e)(3) shall be
one hour immediately after execution
of such swap.

(f) Time delay for large notional off-fa-
cility swaps in the interest rate, credit,
foreign exchange or equity asset classes
not subject to the mandatory clearing re-
quirement with at least one swap dealer
or major swap participant counterparty.
Any large notional off-facility swap in
the interest rate, credit, foreign ex-
change or equity asset classes where at
least one party is a swap dealer or
major swap participant, that is not
subject to the mandatory clearing re-
quirement or is excepted from such
mandatory clearing requirement, shall
receive a time delay in the public dis-
semination of swap transaction and
pricing data as follows:

(1) Time delay during Year 1. For one
year beginning on the compliance date
of this part, the time delay for public
dissemination of swap transaction and
pricing data for all swaps described in
§43.5(f) shall be one hour immediately
after execution of such swap; however,
any large notional off-facility swap in
the interest rate, credit, foreign ex-
change or equity asset classes in which
one party is not a swap dealer or major
swap participant and such party is not
a financial entity as defined in Section
2(h)(7)(C) of the Act and Commission
regulations, shall receive a time delay
of one hour immediately after execu-
tion of such swap; or if such swap
transaction or pricing data is received
by the registered swap data repository
later than one hour immediately after
execution, the registered swap data re-
pository shall publicly disseminate
such data as soon as technologically
practicable after the data is received.

(2) Time delay during Year 2. For one
year beginning on the first anniversary
of the compliance date of this part, the
time delay for public dissemination of
swap transaction and pricing data for
all swaps described in §43.5(f) shall be
30 minutes immediately after execu-
tion of such swap; however, any large
notional off-facility swap in the inter-
est rate, credit, foreign exchange or eq-
uity asset classes in which one party is
not a swap dealer or major swap partic-
ipant and such party is not a financial
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entity as defined in Section 2(h)(7)(C)
of the Act and Commission regulations,
shall receive a time delay of 30 minutes
immediately after execution of such
swap; or if such swap transaction or
pricing data is received by the reg-
istered swap data repository later than
30 minutes immediately after execu-
tion, the registered swap data reposi-
tory shall publicly disseminate such
data as soon as technologically prac-
ticable after the data is received.

(3) Time delay after Year 2. Beginning
on the second anniversary of the com-
pliance date of this part, the time
delay for public dissemination of swap
transaction and pricing data for all
swaps described in §43.5(f) shall be 30
minutes immediately after execution
of such swap.

(g) Time delay for large notional off-fa-
cility swaps in the other commodity asset
class not subject to the mandatory clear-
ing requirement with at least onme swap
dealer or major Sswap participant
counterparty. Any large notional off-fa-
cility swap in the other commodity
asset class where at least one party is
a swap dealer or major swap partici-
pant, that is not subject to the manda-
tory clearing requirement or is exempt
from such mandatory clearing require-
ment, shall receive a time delay in the
public dissemination of swap trans-
action and pricing data as follows:

(1) Time delay during Year 1. For one
year beginning on the compliance date
of this part, the time delay for public
dissemination of swap transaction and
pricing data for all swaps described in
§43.5(g) shall be four hours imme-
diately after execution of such swap;
however, any large notional off-facility
swap in the other commodity asset
class in which only one party is not a
swap dealer or major swap participant
and such party is not a financial entity
as defined in Section 2(h)(7)(C) of the
Act and Commission regulations, shall
receive a time delay of four hours im-
mediately after execution of such swap,
or if such swap transaction or pricing
data is received by the registered swap
data repository later than four hours
immediately after execution of such
swap, the registered swap data reposi-
tory shall publicly disseminate such
data as soon as technologically prac-
ticable after the data is received.
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(2) Time delay during Year 2. For one
year beginning on the first anniversary
of the compliance date of this part, the
time delay for public dissemination of
swap transaction and pricing data for
all swaps described in §43.5(g) shall be
two hours immediately after execution
of such swap; however, any large no-
tional off-facility swap in the other
commodity asset class in which only
one party is not a swap dealer or major
swap participant and such party is not
a financial entity as defined in Section
2(h)(7)(C) of the Act and Commission
regulations, shall receive a time delay
of two hours immediately after execu-
tion of such swap, or if such swap
transaction or pricing data is received
by the registered swap data repository
later than two hours immediately after
execution, the registered swap data re-
pository shall publicly disseminate
such data as soon as technologically
practicable after the data is received.

(3) Time delay after Year 2. Beginning
on the second anniversary of the com-
pliance date of this part, the time
delay for public dissemination of swap
transaction and pricing data for all
swaps described in §43.5(g) shall be two
hours after the execution of such swap.

(h) Time delay for large notional off-fa-
cility swaps in all asset classes not subject
to the mandatory clearing requirement in
which neither counterparty is a swap
dealer or a major swap participant. Any
large notional off-facility swap in
which neither party is a swap dealer or
a major swap participant, which is not
subject to the mandatory clearing re-
quirement or is exempt from such man-
datory clearing requirement, shall re-
ceive a time delay in the public dis-
semination of swap transaction and
pricing data as follows:

(1) Time delay during Year 1. For one
year beginning on the compliance date
of this part, the time delay for public
dissemination of swap transaction and
pricing data for all swaps described in
§43.5(h) shall be 48 business hours im-
mediately after execution of such swap.

(2) Time delay during Year 2. For one
year beginning on the first anniversary
of the compliance date of this part, the
time delay for public dissemination of
swap transaction and pricing data for
all swaps described in §43.5(h) shall be
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36 business hours immediately after
the execution of such swap.

(3) Time delay after Year 2. Beginning
on the second anniversary of the com-
pliance date of this part, the time
delay for public dissemination trans-
action and pricing data for all swaps
described in §43.5(h) shall be 24 busi-
ness hours immediately after the exe-
cution of such swap.

§43.6 Block trades and large notional
off-facility swaps.

(a) Commission determination. The
Commission shall establish the appro-
priate minimum block size for publicly
reportable swap transactions based on
the swap categories set forth in para-
graph (b) of this section in accordance
with the provisions set forth in para-
graphs (c), (d), (e), (f) or (h) of this sec-
tion, as applicable.

(b) Swap categories. Swap categories
shall be established for all swaps, by
asset class, in the following manner:

(1) Interest rates asset class. Interest
rate asset class swap categories shall
be based on unique combinations of the
following:

(i) Currency by:

(A) Super-major currency;

(B) Major currency; or

(C) Non-major currency; and

(ii) Tenor of swap as follows:

(A) Zero to 46 days;

(B) Greater than 46 days to three
months (47 to 107 days);

(C) Greater than three months to six
months (108 to 198 days);

(D) Greater than six months to one
year (199 to 381 days);

(E) Greater than one to two years
(382 to 746 days);

(F) Greater than two to five years
(747 to 1,842 days);

(G) Greater than five to ten years
(1,843 to 3,668 days);

(H) Greater than ten to 30 years (3,669
to 10,973 days); or

(I) Greater than 30 years (10,974 days
and above).

(2) Credit asset class. Credit asset class
swap categories shall be based on
unique combinations of the following:

(i) Traded Spread rounded to the
nearest basis point (0.01) as follows:

(A) 0 to 175 points;

(B) 176 to 350 points; or

(C) 351 points and above;
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(ii) Tenor of swap as follows:

(A) Zero to two years (0-746 days);

(B) Greater than two to four years
(747-1,476 days);

(C) Greater than four to six years
(1,477-2,207 days);

(D) Greater than six to eight-and-a-
half years (2,208-3,120 days);

(BE) Greater than eight-and-a-half to
12.5 years (3,121-4,581 days); and

(F) Greater than 12.5 years (4,582 days
and above).

(3) Equity asset class. There shall be
one swap category consisting of all
swaps in the equity asset class.

(4) Foreign exchange asset class. Swap
categories in the foreign exchange
asset class shall be grouped as follows:

(i) By the unique currency combina-
tions of one super-major currency
paired with one of the following:

(A) Another super major currency;

(B) A major currency; or

(C) A currency of Brazil, China, Czech
Republic, Hungary, Israel, Mexico, Po-
land, Russia, and Turkey; or

(ii) By unique currency combinations
not included in paragraph (b)(4)(i) of
this section.

(6) Other commodity asset class. Swap
contracts in the other commodity asset
class shall be grouped into swap cat-
egories as follows:

(i) For swaps that are economically
related to contracts in appendix B of
this part, by the relevant contract as
referenced in appendix B of this part;
or

(ii) For swaps that are not economi-
cally related to contracts in appendix
B of this part, by the following futures-
related swaps—

(A) CME Cheese;

(B) CBOT Distillers’ Dried Grain;

(C) CBOT Dow Jones-UBS Com-
modity Index;

(D) CBOT Ethanol;

(E) CME Frost Index;

(F) CME Goldman Sachs Commodity
Index (GSCI), (GSCI Excess Return
Index);

(G) NYMEX Gulf Coast Sour Crude
0il;

(H) CME Hurricane Index;

(I) CME Rainfall Index;

(J) CME Snowfall Index;

(K) CME Temperature Index;

(L) CME U.S. Dollar Cash
Crude Palm Oil; or

Settled
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(iii) For swaps that are not covered
in paragraphs (b)(5)(i) and (b)(5)(ii) of
this section, the relevant product type
as referenced in appendix D of this
part.

(c) Methodologies to determine appro-
priate minimum block sizes and cap sizes.
In determining appropriate minimum
block sizes and cap sizes for publicly
reportable swap transactions, the Com-
mission shall utilize the following sta-
tistical calculations—

(1) 50-percent notional amount calcula-
tion. The Commission shall use the fol-
lowing procedure in determining the
50-percent notional amount calcula-
tion:

(i) Select all of the publicly report-
able swap transactions within a spe-
cific swap category using a one-year
window of data beginning with a min-
imum of one year’s worth of data;

(ii) Convert to the same currency or
units and use a trimmed data set;

(iii) Determine the sum of the no-
tional amounts of swaps in the
trimmed data set;

(iv) Multiply the sum of the notional
amount by 50 percent;

(v) Rank order the observations by
notional amount from least to great-
est;

(vi) Calculate the cumulative sum of
the observations until the cumulative
sum is equal to or greater than the 50-
percent notional amount calculated in
paragraph (c)(1)(iv) of this section;

(vii) Select the notional amount as-
sociated with that observation;

(viii) Round the notional amount of
that observation to two significant dig-
its, or if the notional amount associ-
ated with that observation is already
significant to two digits, increase that
notional amount to the next highest
rounding point of two significant dig-
its; and

(ix) Set the appropriate minimum
block size at the amount calculated in
paragraph (c¢)(1)(viii) of this section.

(2) 67-percent notional amount calcula-
tion. The Commission shall use the fol-
lowing procedure in determining the
67-percent notional amount calcula-
tion:

(i) Select all of the publicly report-
able swap transactions within a spe-
cific swap category using a one-year
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window of data beginning with a min-
imum of one year’s worth of data;

(ii) Convert to the same currency or
units and use a trimmed data set;

(iii) Determine the sum of the no-
tional amounts of swaps in the
trimmed data set;

(iv) Multiply the sum of the notional
amount by 67 percent;

(v) Rank order the observations by
notional amount from least to great-
est;

(vi) Calculate the cumulative sum of
the observations until the cumulative
sum is equal to or greater than the 67-
percent notional amount calculated in
paragraph (¢)(2)(iv) of this section;

(vii) Select the notional amount as-
sociated with that observation;

(viii) Round the notional amount of
that observation to two significant dig-
its, or if the notional amount associ-
ated with that observation is already
significant to two digits, increase that
notional amount to the next highest
rounding point of two significant dig-
its; and

(ix) Set the appropriate minimum
block size at the amount calculated in
paragraph (c)(2)(viii) of this section.

(3) 75-percent notional amount calcula-
tion. The Commission shall use the fol-
lowing procedure in determining the
75-percent notional amount calcula-
tion:

(i) Select all of the publicly report-
able swap transactions within a spe-
cific swap category using a one-year
window of data beginning with a min-
imum of one year’s worth of data;

(ii) Convert to the same currency or
units and use a trimmed data set;

(iii) Determine the sum of the no-
tional amounts of swaps in the
trimmed data set;

(iv) Multiply the sum of the notional
amount by 75 percent;

(v) Rank order the observations by
notional amount from least to great-
est;

(vi) Calculate the cumulative sum of
the observations until the cumulative
sum is equal to or greater than the 75-
percent notional amount calculated in
paragraph (¢)(3)(iv) of this section;

(vii) Select the notional amount as-
sociated with that observation;

(viii) Round the notional amount of
that observation to two significant dig-
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its, or if the notional amount associ-
ated with that observation is already
significant to two digits, increase that
notional amount to the next highest
rounding point of two significant dig-
its; and

(ix) Set the appropriate minimum
block size at the amount calculated in
paragraph (c¢)(3)(viii) of this section.

(d) No appropriate minimum block sizes
for swaps in the equity asset class. Pub-
licly reportable swap transactions in
the equity asset class shall not be
treated as block trades or large no-
tional off-facility swaps.

(e) Initial appropriate minimum block
sizes. Prior to the Commission making
a determination as described in para-
graph (f)(1) of this section, the fol-
lowing initial appropriate minimum
block sizes shall apply:

(1) Prescribed appropriate minimum
block sizes. Except as otherwise pro-
vided in paragraph (e)(1) of this sec-
tion, for any publicly reportable swap
transaction that falls within the swap
categories described in paragraphs
®O@), (M@, @O@HGE), @®G)(E) or
(b)(5)(ii) of this section, the initial ap-
propriate minimum block size for such
publicly reportable swap transaction
shall be the appropriate minimum
block size that is in appendix F of this
part.

(2) Certain swaps in the foreign ex-
change and other commodity asset classes.
All swaps or instruments in the swap
categories described 1in paragraphs
(b)(4)(i1) and (b)(5)(iii) of this section
shall be eligible to be treated as a
block trade or large notional off-facil-
ity swap, as applicable.

(3) Exception. Publicly reportable
swap transactions described in para-
graph (b)(5)(i) of this section that are
economically related to a futures con-
tract in appendix B of this part shall
not qualify to be treated as block
trades or large notional off-facility
swaps (as applicable), if such futures
contract is not subject to a designated
contract market’s block trading rules.

(f) Post-initial process to determine ap-
propriate minimum block sizes—(1) Post-
initial period. After a registered swap
data repository has collected at least
one year of reliable data for a par-
ticular asset class, the Commission
shall establish, by swap categories, the



Commodity Futures Trading Commission

post-initial appropriate minimum
block sizes as described in paragraphs
(£)(2) through (f)(5) of this section. No
less than once each calendar year
thereafter, the Commission shall up-
date the post-initial appropriate min-
imum block sizes.

(2) Post-initial appropriate minimum
block sizes for certain swaps. The Com-
mission shall determine post-initial ap-
propriate minimum block sizes for the
swap categories described in para-
graphs (b)(1), (b)(2), (D)D) and (b)(5)
of this section by utilizing a one-year
window of swap transaction and pricing
data corresponding to each relevant
swap category reviewed no less than
once each calendar year, and by apply-
ing the 67-percent notional amount cal-
culation to such data.

(3) Certain swaps in the foreign ex-
change asset class. All swaps or instru-
ments in the swap category described
in paragraph (b)(4)(ii) of this section
shall be eligible to be treated as a
block trade or large notional off-facil-
ity swap, as applicable.

(4) Commission publication of post-ini-
tial appropriate minimum block sizes. The
Commission shall publish the appro-
priate minimum block sizes deter-
mined pursuant to paragraph (f)(1) of
this section on its Web site at http:/
www.cftc.gov.

() Effective date of post-initial appro-
priate minimum block sizes. Unless other-
wise indicated on the Commission’s
Web site, the post-initial appropriate
minimum block sizes described in para-
graph (f)(1) of this section shall be ef-
fective on the first day of the second
month following the date of publica-
tion.

(8) Required mnotification—(1) Block
trade election. (i) The parties to a pub-
licly reportable swap transaction that
has a notional amount at or above the
appropriate minimum block size shall
notify the registered swap execution
facility or designated contract market,
as applicable, pursuant to the rules of
such registered swap execution facility
or designated contract market, of its
election to have the publicly report-
able swap transaction treated as a
block trade.

(ii) The registered swap execution fa-
cility or designated contract market,
as applicable, pursuant to the rules of
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which a block trade is executed shall
notify the registered swap data reposi-
tory of such a block trade election
when transmitting swap transaction
and pricing data to such swap data re-
pository in accordance with §43.3(b)(1).

(2) Large notional off-facility swap elec-
tion. A reporting party who executes an
off-facility swap that has a notional
amount at or above the appropriate
minimum block size shall notify the
applicable registered swap data reposi-
tory that such swap transaction quali-
fies as a large notional off-facility
swap concurrent with the transmission
of swap transaction and pricing data in
accordance with this part.

(h) Special provisions relating to appro-
priate minimum block sizes and cap sizes.
The following special rules shall apply
to the determination of appropriate
minimum block sizes and cap sizes—

(1) Swaps with optionality. The no-
tional amount of a swap with
optionality shall equal the notional
amount of the component of the swap
that does not include the option com-
ponent.

(2) Swaps with composite reference
prices. The parties to a swap trans-
action with composite reference prices
may elect to apply the lowest appro-
priate minimum block size or cap size
applicable to one component reference
price’s swap category of such publicly
reportable swap transaction.

(3) Notional amounts for physical com-
modity swaps. Unless otherwise speci-
fied in this part, the notional amount
for a physical commodity swap shall be
based on the notional unit measure uti-
lized in the related futures contract
market or the predominant notional
unit measure used to determine no-
tional quantities in the cash market
for the relevant, underlying physical
commodity.

(4) Currency conversion. Unless other-
wise specified in this part, when the ap-
propriate minimum block size or cap
size for a publicly reportable swap
transaction is denominated in a cur-
rency other than U.S. dollars, parties
to a swap and registered entities may
use a currency exchange rate that is
widely published within the preceding
two business days from the date of exe-
cution of the swap transaction in order
to determine such qualification.
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(5) Successor currencies. For cur-
rencies that succeed a super-major cur-
rency, the appropriate currency classi-
fication for such currency shall be
based on the corresponding nominal
gross domestic product classification
(in U.S. dollars) as determined in the
most recent World Bank, World Devel-
opment Indicator at the time of succes-
sion. If the gross domestic product of
the country or nation utilizing the suc-
cessor currency is:

(i) Greater than $2 trillion, then the
successor currency shall be included
among the super-major currencies;

(i1) Greater than $500 billion but less
than $2 trillion, then the successor cur-
rency shall be included among the
major currencies; or

(iii) Less than $500 billion, then the
successor currency shall be included
among the non-major currencies.

(6) Aggregation. Except as otherwise
stated in this paragraph, the aggrega-
tion of orders for different accounts in
order to satisfy the minimum block
trade size or the cap size requirement
is prohibited. Aggregation is permis-
sible on a designated contract market
or swap execution facility if done by a
person who:

(i) (A) Is a commodity trading advi-
sor registered pursuant to Section 4n of
the Act, or exempt from registration
under the Act, or a principal thereof,
who has discretionary trading author-
ity or directs client accounts,

(B) Is an investment adviser who has
discretionary trading authority or di-
rects client accounts and satisfies the
criteria of §4.7(a)(2)(v) of this chapter,
or

(C) Is a foreign person who performs
a similar role or function as the per-
sons described in paragraphs
(h)(6)(1)(A) or (h)(6)(1)(B) of this section
and is subject as such to foreign regu-
lation; and,

(ii) Has more than $25,000,000 in total
assets under management.

(i) Eligible Block Trade Parties. (1) Par-
ties to a block trade must be ‘‘eligible
contract participants,” as defined in
Section 1a(18) of the Act and the Com-
mission’s regulations. However, a des-
ignated contract market may allow:

(i) A commodity trading advisor reg-
istered pursuant to Section 4n of the
Act, or exempt from registration under
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the Act, or a principal thereof, who has
discretionary trading authority or di-
rects client accounts,

(ii) An investment adviser who has
discretionary trading authority or di-
rects client accounts and satisfies the
criteria of §4.7(a)(2)(v) of this chapter,
or

(iii) a foreign person who performs a
similar role or function as the persons
described in paragraphs (i)(1)(i) or (ii)
of this section and is subject as such to
foreign regulation, to transact block
trades for customers who are not eligi-
ble contract participants if such com-
modity trading advisor, investment ad-
viser or foreign person has more than
$25,000,000 in total assets under man-
agement.

(2) A person transacting a block
trade on behalf of a customer must re-
ceive prior written instruction or con-
sent from the customer to do so. Such
instruction or consent may be provided
in the power of attorney or similar doc-
ument by which the customer provides
the person with discretionary trading
authority or the authority to direct
the trading in its account.

[78 FR 32938, May 31, 2013]

§43.7 Delegation of authority.

(a) Authority. The Commission hereby
delegates, until it orders otherwise, to
the Director of the Division of Market
Oversight or such other employee or
employees as the Director may des-
ignate from time to time, the author-
ity:

(1) To determine whether swaps fall
within specific swap categories as de-
scribed in §43.6(b);

(2) To determine and publish post-ini-
tial, appropriate minimum block sizes
as described in §43.6(f); and

(3) To determine post-initial cap sizes
as described in §43.4(h).

(b) Submission for Commission consider-
ation. The Director of the Division of
Market Oversight may submit to the
Commission for its consideration any
matter that has been delegated pursu-
ant to this section.

(c) Commission reserves authority.
Nothing in this section prohibits the
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Commission, at its election, from exer-
cising the authority delegated in this
section.

[78 FR 32940, May 31, 2013]

APPENDIX A TO PART 43—DATA FIELDS
FOR PUBLIC DISSEMINATION

The data fields described in Table Al and
Table A2, to the extent applicable for a par-
ticular publicly reportable swap transaction,
shall be publicly disseminated pursuant to
part 43. Table Al and Table A2 provide guid-
ance for compliance with the reporting and
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public dissemination of each data field. Re-
porting parties, registered swap execution fa-
cilities and designated contract markets
shall report swap transaction and pricing
data necessary to publicly disseminate such
data, pursuant to part 43 and this appendix A
to part 43, to a registered swap data reposi-
tory as soon as technologically practicable
after execution of the publicly reportable
swap transaction. A registered swap data re-
pository shall publicly disseminate the infor-
mation in Table Al and A2 in a consistent
form and manner for swaps within the same
asset class.
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TABLE Al.—Data Fields and Suggested Form and Order for Real-time Public Reporting of Swap

Transaction and Pricing Data.

Field Description Example Data application
Cancellation An indication that a CANCEL............... Information is

publicly reportable (e.g., the information | needed to inform
swap transaction has is being cancelled in | market participants
been incorrectly or accordance with and the public that
erroneously publicly § 43.3(e)) swap transaction and
disseminated and is pricing data was
canceled. There shall erroneously
be a clear indication to disseminated to the
the public that the public.
publicly reportable
swap transaction is
being canceled (e.g.,
“CANCEL”) followed

by the swap transaction
and pricing data that is
being canceled in the
same form and manner
that it was erroneously
reported. Any
cancellations should be
made in accordance
with § 43.3(e).

If a publicly reportable
swap transaction is
canceled, it may be
corrected by reporting
the “Correction” data
field and the correct

information.

Correction An indication that the | CORRECT ............ Information needed
swap transaction and (e.g., the information | to inform market
pricing data that is is a correction to a participants and the
being publicly previously reported public that a
disseminated is a swap) particular publicly
correction to previously reportable swap
publicly disseminated transaction that is
swap transaction and being reported is a
pricing data that correction to swap
contained an error or transaction and
omission. In order for pricing data that has
a correction to occur, previously been
the registered swap publicly
data repository that disseminated by a
accepts and publicly registered swap data
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disseminates swap
transaction and pricing
data shall first cancel
the incorrectly reported
swap transaction and
pricing data and the
follow such
cancellation with the
correction. There shall
be a clear indication to
the public that the swap
transaction and pricing
data that is being
reported is a correction
(e.g., “CORRECT”).
Any corrections should
be made in accordance
with § 43.3(e).

repository.

Uncollateralized —

Execution The time and date of 13-10-2007; 15:25:47 | Information needed
timestamp execution of the (e.g., the date to indicate the time
publicly reportable (October 13, 2007) and date of execution
swap transaction in and time in UTC of the publicly
Coordinated Universal | (15:25:47)) reportable swap
Time (UTC). The transaction.
timestamp shall be
displayed with two
digits for each of the
hour, minute and
second, or in such other
manner that clearly
publicly disseminates
the information.
Cleared or An indication of Coirii Information needed
uncleared whether or not a (e.g., cleared) to indicate whether
publicly reportable or not a publicly
swap transaction is reportable swap
going to be cleared by a transaction is cleared
derivatives clearing through a derivatives
organization. If the clearing
publicly reportable organization.
swap transaction is
cleared by a derivatives
clearing organization, a
“C” may be used and if
uncleared a “U” may
be used.
Indication of If a swap is not cleared, | PC ..................... Information needed
Collateralization an indication of (e.g., partially to provide
whether a swap is (A) collateralized) information

regarding differences
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there is no credit
arrangement between
the parties or the
agreement between the
parties of an uncleared
swap states that no
collateral (neither
initial margin nor
variation margin) has to
be posted at any time;
(B) Partially
Collateralized — the
agreement between the
parties states that both
parties will regularly
post variation margin;
(C) One-Way
Collateralized — the
agreement between the
parties of an uncleared
swap states that only
one party to such swap
agrees to post initial
margin, regularly post
variation margin or
both; or (D) Fully
Collateralized — the
agreement between the
parties of an uncleared
swap states that initial
margin must be posted
and variation margin
must be regularly
posted by both parties.

in prices in uncleared
swaps.

Indication of end-
user exception

An indication of
whether a party to a
swap is using the end-
user exception pursuant

(e.g., swap is not
required to be cleared
under CEA Section

Information needed
to indicate the reason
why a swap that
would otherwise be

term (indication for

swap transaction has

that has a material

to CEA Section 2(h)(7) | 2(h)(7) and subject to mandatory
and Commission Commission clearing is not being
regulations. regulations) cleared and to help
market participants
and the public
evaluate the price of
the publicly
reportable swap
transaction.
Indication of other | Anindicationthatthe |B*........................ Information needed
price affecting publicly reportable (e.g., bespoke swap to indicate whether a

publicly reportable
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non-standardized

one or more additional

price affecting term

swap transaction is

facility swaps

reportable swap

trade or large notional

(bespoke) swaps) | term(s) or provision(s), | that is not otherwise non-standardized
other than those listed | publicly (bespoke) and to
in the required real- disseminated) inform the public
time data fields, that that there are one or
materially affect(s) the more additional
price of the publicly term(s) or
reportable swap provision(s) that
transaction. Publicly materially affect the
reportable swap price of the publicly
transactions that are reportable swap
reported with this transaction.
designation would be
non-standardized
(bespoke) swaps.

Block trades and An indication of BLK........ooooiin. Information needed

large notional off- | whether a publicly (e.g., swap is block to indicate whether a

publicly reportable

swap transaction. The
specific name of a
registered swap
execution facility or
designated contract
market need not be
reported; however, an

transaction is a block off-facility swap) swap transaction is a
trade or large notional block trade or a large
off-facility swap. Ifa notional off-facility
publicly reportable swap. This
swap transaction is a information is
block trade or a large important since it
notional off-facility will alert market
swap and subject to a participants and the
time delay in real-time public to the
public reporting differences in
pursuant to § 43.5, such notional or principal
block trade or large amount and the time
notional off-facility delay in the public
swap may be indicated dissemination of the
as follows: Block trade swap transaction and
or large notional off- pricing data.
facility swap (“BLK”).
If a trade is not a block
trade or large notional
off-facility swap, then
no indication would be
publicly disseminated.

Execution venue An indication of the OFF.....ccccocviiinnn. Information needed
venue of execution of a | (e.g., off-facility to indicate whether a
publicly reportable swap) publicly reportable

swap transaction is
executed on a swap
market, as an off-
facility swap, or as a
block trade or large
notional off-facility
swap.
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indication of whether
the publicly reportable
swap transaction is
executed on or pursuant
to the rules of a
registered swap
execution facility or
designated contract
market or is executed
as an off-facility swap.

Effective or Start

The date that the

20-02-2009............

Information needed

(i.e., value date)

publicly reportable
swap transactions in the
foreign exchange asset
class.

exchange swap is
settled in Japanese
Yen)

date publicly reportable (e.g., February 20, to indicate when the
swap transaction 2009) terms of the publicly
becomes effective or reportable swap
starts. transaction become
effective or start.
End Date The maturity, 04-02-2014 ............ Information needed
termination, or end date | (e.g., February 4, to determine the end
of the publicly 2014) month and year of
reportable swap the publicly
transaction. The time reportable swap
between the Effective transaction and to
or Start Date and End help market
Date field will indicate participants and the
the tenor of the swap. public evaluate the
price of the
reportable swap
transaction.
Day count The determination of Actual/360 ............ Information needed
convention how interest accrues (e.g., day count to better inform
over time for the swap. | convention uses market participants
Actual/360 day count | and the public about
fraction) the price of the swap.
Settlement The settlement Settle JPY ............ Information needed
currency currency type for (e.g., the foreign to inform market

participants and the
public about how to
price the publicly
reportable swap
transaction.

Asset class

An indication of one of
the broad categories as
described in § 43.2(e).

(e.g., interest rate
asset class)

Information needed
to broadly describe
the underlying asset
to facilitate
comparison with
other similar publicly
reportable swap
transactions.

Sub-asset class for
other commodity

An indication of a more
specific description of

(e.g., agriculture)

Information needed
to define with greater
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the asset class for other specificity, the type
commodity. Such sub- of other commodity
asset classes for other that is being publicly

commodity publicly
reportable swap
transactions may
include, but are not
limited to, energy,
precious metals,
metals-other,
agriculture, weather,
emissions and
volatility.

disseminated and to
facilitate comparison
with other similar
publicly reportable
swap transactions.

reportable swap
transaction is a post-
execution event that
affects the price of the
publicly reportable
swap transaction. Such
price-forming
continuation data may
include: Terminations,
assignments, novations,
exchanges, transfers,
amendments,
conveyances or

Contract type An indication of one of | S-................l Information needed
four specific contract (e.g., swap) to describe the
types of publicly publicly reportable
reportable swap swap transaction and
transactions. Such to be able to compare
contract types may such publicly
include but are not reportable swap
limited to: Swap, transaction to other
swaption and stand- similar publicly
alone options. reportable swap

transactions.

Contract sub-type | An indication of more | SS....................... Information needed
specificity into the type | (e.g., basis swap) to define with greater
of contract described in specificity, the type
the contract type field. of contract that is
Such contract sub-types being publicly
may include, but are disseminated and to
not limited to, basis facilitate comparison
swaps, index swaps, with other similar
broad-based security publicly reportable
swaps, and basket swap transactions.
swaps.

Price-forming An indication of NOV..oooviiiiiiiine Information needed

continuation data whether such publicly | (e.g., novation) to describe whether

the reportable swap
transaction is a post-
execution event for a
pre-existing swap
(i.e., not a newly
executed swap) that
materially affects the
price of the publicly
reportable swap
transaction.
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extinguishing of rights
that change the price of
the swap.

Underlying asset 1

The asset, reference
asset or reference
obligation for payments
of a party’s obligations
under the publicly
reportable swap
transaction reference.
The underlying asset
may be a reference
price, index, obligation,
physical commodity
with delivery point,
futures contract or any
other rate or instrument
agreed to by the parties
to a publicly reportable
swap transaction.

(e.g., TX may
represent “Treasury
10 year™)

Information needed
to describe the
publicly reportable
swap transaction and
to help market
participants and the
public evaluate the
price of the publicly
reportable swap
transaction.

Underlying asset 2

The asset, reference
asset or reference
obligation for payments
of a party’s obligations
under the publicly
reportable swap
transaction reference.
The underlying asset
may be a reference
price, index, obligation,
physical commodity
with delivery point,
futures contract or any
other rate or instrument
agreed to by the parties
to a publicly reportable
swap transaction.

If there are more than
two underlying assets,
such underlying assets
shall be reported in the
same manner as above.

(e.g., IIIL may
represent 3-month
LIBOR)

Information needed
to describe the
publicly reportable
swap transaction and
to help market
participants and the
public evaluate the
price of the publicly
reportable swap
transaction.

Price notation

The price, yield,
spread, coupon, etc.,
depending on the type
of swap, which is
calculated at
affirmation. The
pricing characteristic
shall not include any

(e.g., 162 may
indicate the spread for
a credit default swap
index)

Information needed
to describe the
publicly reportable
swap transaction and
to help market
participants and the
public evaluate the
price of the publicly
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premiums associated
with margin, collateral,
independent amounts,
reconcilable post-
execution events,
options on a swap, or
other non-economic
characteristics. The
format in which the
pricing characteristic is
real-time reported to
the public shall be the
format commonly
sought by market
participants for each
particular market or
contract.

reportable swap
transaction.

Additional price
notation

The additional price
notation shall include
any premiums
associated with
reconcilable post-
execution events, the
presence of collateral,
front-end payments,
back-end payments, or
other non-economic
characteristics (e.g.,
counterparty credit
risk) not illustrated in
the reporting field for
pricing characteristic.
The additional price
notation shall not
include options as they
are reported elsewhere.

The additional price
notation shall be
publicly disseminated
as an addition or
subtraction of the
pricing characteristic
and in a way
commonly sought by
market participants for
each particular market
or contract.

(e.g., +0.25 would
indicate the net
present value of the
premiums separated
from the price
notation)

Additional
information needed
to describe the
publicly reportable
swap transaction and
to help market
participants and the
public evaluate the
price of the publicly
reportable swap
transaction.

Unique product
identifier

Certain fields may be
replaced with a unique

(e.g., 12345 may

Information needed
to describe the
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product identifier, if
such unique identifier
exists, to the extent that
such unique product
identifier adequately
describes such fields.

represent a 10 year
interest rate swap
based on 3 month
LIBOR)

publicly reportable
swap transaction and
enable market
participants and the
public to compare
such publicly
reportable swap
transaction to other
similar publicly
reportable swap
transactions. Such
information would
substitute the
information
described in one or
more reportable
fields in accordance
with §43.4(e).

underlying asset. The

of the notional

Notional currency | An indication of the EUR......ccoiiinnn. Information needed
1 (i.e., base type of currency of the | (e.g., Euro) to describe the type
currency) notional or principal of currency of the

amount. The notional notional or principal

currency may be amount.

reported in a commonly

accepted code (e.g., the

three character

alphabetic ISO 4217

currency code).
Rounded notional | The total rounded 200, i Information needed
or principal currency amount or (e.g., 200 may to identify the size of
amount 1 quantity of units of the | represent 200 million | the publicly

reportable swap

2
(i.e., counter
currency)

type of currency of the
notional or principal
amount. The notional
currency may be
reported in a commonly
accepted code (e.g., the

(e.g., U.S. Dollar)

notional or principal currency 1) transaction and to
amounts for publicly help evaluate the
reportable swap price of the publicly
transactions, including reportable swap
block trades and large transaction.
notional off-facility
swaps, shall be
reported and rounded
amounts shall be
publicly disseminated
pursuant § 43.4.

Notional currency | An indication of the USD..ooviiiiiiiiiie Information needed

to describe the type
of currency of the
notional or principal
amount.
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three character
alphabetic ISO 4217
currency code).
Rounded notional | The total rounded 45 Information needed
or principal currency amount or (e.g., 45 may to identify the size of
amount 2 quantity of units of the | represent 45 million the publicly
underlying asset. The | of the notional reportable swap
notional or principal currency 2) transaction and to
amounts for the help market
publicly reportable participants and the
swap transactions, public evaluate the
including block trades price of the publicly
and large notional off- reportable swap
facility swaps, shall be transaction.
reported and rounded
amounts shall be
publicly disseminated
pursuant to § 43.4.
Each notional or
principal amount (if
there is more than one)
should be labeled (e.g.,
1, 2, 3, etc.) such that
the number
corresponds to the
underlying asset for
which the notional or
principal amount is
applicable.
If there are more than
two notional or
principal amounts, then
each additional
notional or principal
amount shall be
reported in the same
manner.
Payment frequency | An integer multiplier of | 2M....................... Information needed
1 a time period (e.g., payment would | to identify the
describing how often occur every two pricing characteristic
the parties to the months) of the publicly
publicly reportable reportable swap
swap transaction transaction and to
exchange payments help market
associated with each participants and the
party’s obligation public evaluate the
under the publicly price of the publicly
reportable swap reportable swap
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transaction. Such transaction.
payment frequency
may be described as
one letter preceded by

an integer.

Payment frequency | An integer multiplier of | 6W...................... Information needed

2 a time period (e.g., payment would | to identify the
describing how often occur every six pricing characteristic
the parties to the weeks) of the publicly
publicly reportable reportable swap
swap transaction transaction and to
exchange payments help market
associated with each participants and the
party’s obligation public evaluate the
under the publicly price of the publicly
reportable swap reportable swap
transaction. Such transaction.

payment frequency
may be described as
one letter preceded by
an integer.

Each payment
frequency (if there is
more than one) should
be labeled (e.g., 1, 2, 3,
etc.) such that the
number corresponds to
the underlying asset for
which the payment
frequency is applicable.

If there are more than
two payment
frequencies, then each
additional payment

frequency shall be
reported in the same
manner.

Reset frequency 1 | An integer multiplierof | 1Y..................... Information needed
a period describing (e.g., reset occurs to identify the
how often the parties to | every year) pricing characteristic
the publicly reportable of the publicly
swap transaction shall reportable swap
evaluate and, when transaction and to
applicable, change the help market
price used for the participants and the
underlying assets of the public evaluate the
publicly reportable price of the publicly
swap transaction. Such reportable swap
reset frequency may be transaction.
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described as one letter
preceded by an integer.

Reset frequency 2

An integer multiplier of
a period describing
how often the parties to
the publicly reportable
swap transaction shall
evaluate and, when
applicable, change the
price used for the
underlying assets of the
publicly reportable
swap transaction. Such
reset frequency may be
described as one letter
preceded by an integer.

Each reset frequency (if
there is more than one)
should be labeled with
a number (e.g., 1, 2, 3,
etc.) such that the
number corresponds to
the underlying asset for
which the reset
frequency is applicable.

If there are more than
two reset frequencies,
then each additional
reset frequency shall be
reported in the same
manner.

(e.g., reset occurs
every six months)

Information needed
to identify the
pricing characteristic
of the publicly
reportable swap
transaction and to
help market
participants and the
public evaluate the
price of the publicly
reportable swap
transaction.
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TABLE A2.—Additional real-time public reporting data fields for options, swaptions and swaps with

embedded options.

The data fields described in Table A2 of appendix A to this part apply to all options, swaptions and
embedded options. If a swap has more than one embedded option, or multiple swaptions provisions, all
such option provisions shall be reported in the same manner pursuant to the fields in Table A2 of appendix
A to this part. When publicly disseminated, multiple embedded options associated with the same swap

shall be clearly described and clearly linked to the swap with which the embedded option is associated.

Field Description Example Data application
Embedded An indication of whether | EMBEDI................. Information needed
Option on Swap | or not the option fields are | (e.g., the option is to describe whether

for an embedded option. | embedded in the terms | an option is

This indication may be of the swap) embedded in a swap
displayed as “EMBED1,” to prevent confusion
“EMBED2,” etc. and allow the market

participants and the

public to understand
the information that

is being reported.

Option Strike The level or price at (0 Information needed
Price which an option may be (e.g., the option strike | to indicate the level
exercised. price may be displayed | or price at which the

with an “O” followed | option may be
by the level or price, in | exercised to market

this case 25 of the participants and the
given underlying) public.
Option Type An indication of the type | P-............ccoiiinins Information needed
of option. The option (e.g., put) to adequately
types may include, but are describe the option to
not limited to: Puts, calls, market participants
caps, floors, collars, and the public.
straddles, strangles,
amortizing, cancelable
and other exotic option
types.
Option Family An indication of the style | EU....................... Information needed
of the option transaction. | (e.g., European option) | to adequately
The option style/family describe the option to
may include, but are not market participants
limited to: European, and the public.
American, Bermudan and
Asian.
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Option currency | An indication of the type
of currency of the option
premium. The option
currency may be reported
in a commonly accepted
code (e.g., the three
character alphabetic ISO

4217 currency code).

(e.g., U.S. Dollar)

Information needed
to identify the type of
currency of the
option premium to
market participants
and the public.

expiration date | that the option is no
longer available for

exercise.

Option premium | An indication of the 50000.......cceennnnnn.. Information needed
additional cost of the (e.g., the cost would be | to explain the market
option to the publicly 50,000 to purchase the | value of the option to
reportable swap option) market participants
transaction as a numerical and the public at the
value, not as the time of execution.
difference of the This field will allow
premiums of the parties’ the public to
obligations to the understand the price
reportable swap of the publicly
transaction. This field is reportable swap
associated with the option transaction.
currency field.

Option lockout | An indication of the first | 20-08- Information is

period allowable exercise date of | 2010............... needed to identify
the option. (e.g., August 20, 2010) | when the option can

first be exercised and
to help market
participants and the
public evaluate the
price of the option.

Option An indication of the date | 20-08-2012............... Information is

(e.g., August 20, 2012)

needed to identify
when the option can
no longer be
exercised and to help
market participants
and the public
evaluate the price of
the option.

APPENDIX B TO PART 43—ENUMERATED
PHYSICAL COMMODITY CONTRACTS
AND OTHER CONTRACTS

ENUMERATED PHYSICAL COMMODITY
CONTRACTS

Agriculture

ICE Futures U.S. Cocoa

ICE Futures U.S. Coffee C

Chicago Board of Trade Corn

ICE Futures U.S. Cotton No. 2

ICE Futures U.S. FCOJ-A

Chicago Mercantile Exchange Live Cattle
Chicago Board of Trade Oats

Chicago Board of Trade Rough Rice
Chicago Board of Trade Soybeans
Chicago Board of Trade Soybean Meal
Chicago Board of Trade Soybean Oil
ICE Futures U.S. Sugar No. 11

ICE Futures U.S. Sugar No. 16
Chicago Board of Trade Wheat

Minneapolis
Spring Wheat

Grain Exchange

Hard Red

Kansas City Board of Trade Hard Winter

Wheat

Chicago Mercantile Exchange Class III Milk
Chicago Mercantile Exchange Feeder Cattle
Chicago Mercantile Exchange Lean Hogs
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Metals

Commodity Exchange, Inc. Copper

New York Mercantile Exchange Palladium
New York Mercantile Exchange Platinum
Commodity Exchange, Inc. Gold
Commodity Exchange, Inc. Silver

Energy

New York Mercantile Exchange Light Sweet
Crude Oil

New York Mercantile Exchange New York
Harbor Gasoline Blendstock

New York Mercantile Exchange Henry Hub
Natural Gas

New York Mercantile Exchange New York
Harbor Heating Oil

ICE Futures SP-15 Day-Ahead Peak Fixed
Price

ICE Futures
Fixed Price

ICE Futures PJM Western Hub Real Time
Peak Fixed Price

ICE Futures PJM Western Hub Real Time
Off-Peak Fixed Price

ICE Futures Mid-Columbia Day-Ahead Peak
Fixed Price

ICE Futures Mid-Columbia Day-Ahead Off-
Peak Fixed Price

Chicago Basis

HSC Basis

Socal Border Basis

Waha Basis

ICE Futures AB NIT Basis

SP-15 Day-Ahead Off-Peak

17 CFR Ch. | (4-1-15 Edition)

NWP Rockies Basis
PG&E Citygate Basis

OTHER CONTRACTS
Brent Crude Oil (ICE)

[76 FR 1243, Jan. 9, 2012, as amended at 78 FR
32940, May 31, 2013]

APPENDIX C TO PART 43—TIME DELAYS
FOR PUBLIC DISSEMINATION

The tables below provide clarification of
the time delays for public dissemination set
forth in §43.5. The first row of each table de-
scribes the asset classes to which each chart
applies. The column entitled ‘‘Yearly Phase-
In” indicates the periods beginning on the
compliance date of this part and beginning
on the anniversary of the compliance date
thereafter. The column entitled ‘“Time Delay
for Public Dissemination’ indicates the pre-
cise length of time delay, starting upon exe-
cution, for the public dissemination of such
swap transaction and pricing data by a reg-
istered swap data repository.

Table C1. Block Trades Executed on or Pursu-
ant to the Rules of a Registered Swap Execu-
tion Facility or Designated Contract Market
(Llustrating §§43.5(d)(1) and (d)(2))

Table C1 also designates the interim time
delays for swaps described in §43.5(c)(2).

ALL ASSET CLASSES

Yearly phase-in

Time delay for public dissemination

Year 1
After Year 1

30 minutes.
15 minutes.

Table C2. Large Notional Off-Facility Swaps
Subject to the Mandatory Clearing Require-
ment With at Least One Swap Dealer or
Major Swap Participant Counterparty (Illus-
trating §§43.5(e)(2)(A) and (e)(2)(B))

Table C2 excludes off-facility swaps that
are excepted from the mandatory clearing

requirement pursuant to Section 2(h)(7) of
the Act and Commission regulations and
those off-facility swaps that are required to
be cleared under Section 2(h)(2) of the Act
and Commission regulations but are not
cleared.

Table C2 also designates the interim time
delays for swaps described in §43.5(c)(3).

ALL ASSET CLASSES

Yearly phase-in

Time delay for public dissemination

Year 1
After Year

30 minutes.
15 minutes.
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Table C3. Large Notional Off-Facility Swaps
Subject to the Mandatory Clearing Require-
ment in Which Neither Counterparty Is a
Swap Dealer or Major Swap Participant (Il-
lustrating  §§43.5(e)(3)(4), (e)(3)(B), and
(e)(3)(C))

Table C3 excludes off-facility swaps that
are excepted from the mandatory clearing

Pt. 43, App. C

requirement pursuant to Section 2(h)(7) of
the Act and Commission regulations and
those swaps that are required to be cleared
under Section 2(h)(2) of the Act and Commis-
sion regulations but are not cleared.

Table C3 also designates the interim time
delays for swaps described in §43.5(c)(3).

ALL ASSET CLASSES

Yearly phase-in

Time delay for public dissemination

Year 1 .. 4 hours.
Year 2 .. 2 hours.
After Year 2 ..... 1 hour.

Table C4. Large Notional Off-Facility Swaps
Not Subject to the Mandatory Clearing Re-
quirement With at Least One Swap Dealer or
Major Swap Participant Counterparty (Illus-
trating §§43.5(1)(1), (H)(2) and (F)(3))

Table C4 includes large notional off-facil-
ity swaps that are not subject to the manda-

tory clearing requirement or are exempt
from such mandatory clearing requirement
pursuant to Section 2(h)(7) of the Act and
Commission regulations.

Table C4 also designates the interim time
delays for swaps described in §43.5(c)(4).

INTEREST RATES, CREDIT, FOREIGN EXCHANGE, EQUITY ASSET CLASSES

Yearly phase-in

Time delay for public dissemination

After Year 2

1 hour.

However, if such swap includes a non-swap dealer/non-major swap
participant counterparty that is not a financial entity as defined in
Section 2(h)(7)(C) of the Act and Commission regulations, then one
hour immediately after execution; or if received later than one hour
by the registered swap data repository, then public dissemination
shall occur as soon as technologically practicable after the data is
received.

30 minutes.

However, if such swap includes a non-swap dealer/non-major swap
participant counterparty that is not a financial entity as defined in
Section 2(h)(7)(C) of the Act and Commission regulations, then 30
minutes immediately after execution; or if received later than 30
minutes by the registered swap data repository, then public dis-
semination shall occur as soon as technologically practicable after
the data is received.

30 minutes.

tory clearing requirement or are excepted

Table C5. Large Notional Off-Facility Swaps
Not Subject to the Mandatory Clearing Re-
quirement With at Least One Swap Dealer or
Major Swap Participant Counterparty (Illus-
trating §§43.5(9)(1), (9)(2), and (9)(3))

Table C5 includes large notional off-facil-
ity swaps that are not subject to the manda-

from such mandatory clearing requirement
pursuant to Section 2(h)(7) of the Act and
Commission regulations.

Table C5 also designates the interim time
delays for swaps described in §43.5(c)(5).

OTHER COMMODITY ASSET CLASS

Yearly phase-in

Time delay for public dissemination

4 hours.

However, if such swap includes a non-swap dealer/non-major swap
participant counterparty that is not a financial entity as defined in
Section 2(h)(7)(C) of the Act and Commission regulations, then four
hours immediately after execution; or if received later than four
hours by the registered swap data repository, then public dissemi-
nation shall occur as soon as technologically practicable after the
data is received.
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OTHER COMMODITY ASSET CLASS—Continued

Yearly phase-in

Time delay for public dissemination

Year 2 ............. e ————— 2 hours.

However, if such swap includes a non-swap dealer/non-major swap
participant counterparty that is not a financial entity as defined in
Section 2(h)(7)(C) of the Act and Commission regulations, then two
hours immediately after execution; or if received later than two
hours by the registered swap data repository, then public dissemi-
nation shall occur as soon as technologically practicable after the
data is received.

After Year 2 ..... [T 2 hours.

Table C6. Large Notional Off-Facility Swaps
Not Subject to the Mandatory Clearing Re-
quirement in Which Neither Counterparty Is a
Swap Dealer or Major Swap Participant (Il-
lustrating §§43.5(h)(1), (h)(2) and (h)(3))

Table C6 includes large notional off-facil-
ity swaps that are not subject to the manda-

tory clearing requirement or are exempt
from such mandatory clearing requirement
pursuant to Section 2(h)(7) of the Act and
Commission regulations.

Table C6 also designates the interim time
delays for swaps described in §43.5(c)(6).

ALL ASSET CLASSES

Yearly phase-in

Time delay for public dissemination

Year1 .......... 48 business hours.
Year?2 .......... . | 36 business hours.
After Year 2 . BTN 24 business hours.

APPENDIX D TO PART 43—OTHER
COMMODITY SWAP CATEGORIES

Other Commodity Group

Individual Other Commodity

Grains

Oats

Wheat

Corn

Rice

Grains—Other
Livestock/Meat Products

Live Cattle

Pork Bellies

Feeder Cattle

Lean Hogs

Livestock/Meat Products—Other
Dairy Products

Milk

Butter

Cheese

Dairy Products—Other
Oilseed and Products

Soybean Oil

Soybean Meal

Soybeans

Oilseed and Products—Other
Fiber

Cotton

Fiber—Other
Foodstuffs/Softs

Coffee

Frozen Concentrated Orange Juice

Sugar

Cocoa

Foodstuffs/Softs—Other
Petroleum and Products

Jet Fuel

Ethanol

Biodiesel

Fuel Oil

Heating Oil

Gasoline

Naphtha

Crude 0Oil

Diesel

Petroleum and Products—Other
Natural Gas and Related Products

Natural Gas Liquids

Natural Gas

Natural Gas and Related Products—Other
Electricity and Sources

Coal

Electricity

Uranium

Electricity and Sources—Other
Precious Metals

Palladium

Platinum

Silver

Gold

Precious Metals—Other
Base Metals

Steel

Copper

Base Metals—Other
Wood Products

Lumber

Pulp
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Wood Products—Other Florida Reliability Coordinating Council
Real Estate (FRCC)
Real Estate Midwest Reliability Organization (MRO)
Chemicals Northeast Power Coordinating Council
Chemicals (NPCC)
Plastics Reliability First Corporation (RFC)
Plastics SERC Reliability Corporation (SERC)
Emissions Southwest Power Pool, RE (SPP)
Emissions Texas Regional Entity (TRE)
Weather Western Electricity Coordinating Council
Weather (WECC)
Multiple Commodity Index Other—U.S.
Multiple Commodity Index All Remaining Other Commodities (Publicly dis-
Other Agricultural seminate the region. If pricing or delivery point
Other Agricultural is not region-specific, indicate “U.S.”’)
Other Non-Agricultural Region 1—(Includes Connecticut, Maine,
Other Non-Agricultural Massachusetts, New Hampshire, Rhode

Island, Vermont)
Region 2—(Includes New Jersey, New York)
Region 3—(Includes Delaware, District of
Columbia, Maryland, Pennsylvania, Vir-

[78 FR 32941, May 31, 2013]

APPENDIX E TO PART 43—OTHER COM-

MODITY GEOGRAPHIC IDENTIFICATION ginia, West Virginia)

FOR PUBLIC DISSEMINATION PURSU- Region 4—(Includes Alabama, Florida,

ANT TO §43.4(d)(4)(iii) Georgia, Kentucky, Mississippi, North

. . . Carolina, South Carolina, Tennessee)
Registered swap data repositories are re- Region 5—(Includes Illinois, Indiana,

quired by §43.4(d)(4)(iii) to publicly dissemi- Michigan, Minnesota, Ohio, Wisconsin)
nate any specific delivery point or pricing Region 6—(Includes Arkansas, Louisiana,
point associated with publicly reportable New Mexico, Oklahoma, Texas)
swap transactions in the “‘other commodity”’ Region 7T—(Includes Iowa, Kansas, Mis-
asset class pursuant to Tables El and E2 in souri, Nebraska)
this appendix. If the underlying asset of a Region 8—(Includes Colorado, Montana,
publicly reportable swap transaction de- North Dakota, South Dakota, Utah, Wy-
scribed in §43.4(d)(4)(iii) has a delivery or oming)
pricing point that is located in the United Region 9—(Includes Arizona, California,
States, such information shall be publicly Hawaii, Nevada)
disseminated pursuant to the regions de- Region 10—(Includes Alaska, Idaho, Or-
scribed in Table E1 in this appendix. If the egon, Washington)

underlying asset of a publicly reportable

swap transaction described in §43.4(d)(4)(iii) Table E2. Non-U.S. Delivery or Pricing Points
has a delivery or pricing point that is not lo- Other Commodity Regions

cated in the United States, such information Country or Sub-Region

shall be publicly disseminated pursuant to  north America (Other than U.S.)

the countries or sub-regions, or if no country Canada

or sub-region, by the other commodity re- Mexico

gion, described in Table E2 in this appendix. Central America

Table E1. U.S. Delivery or Pricing Points South America

Brazil
Other Commodity Group Other South America
Region Europe
Natural Gas and Related Products Western Europe
Midwest Northern Europe
Northeast Southern Europe
Gulf Eastern Europe (excluding Russia)
Southeast Russia
Western Africa
Other—U.S. Northern Africa
Petroleum and Products Western Africa
New England (PADD 1A) Eastern Africa
Central Atlantic (PADD 1B) Central Africa
Lower Atlantic (PADD 1C) Southern Africa
Midwest (PADD 2) Asia-Pacific
Gulf Coast (PADD 3) Northern Asia (excluding Russia)
Rocky Mountains (PADD 4) Central Asia
West Coast (PADD 5) Eastern Asia
Other—U.S. Western Asia
Electricity and Sources Southeast Asia
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Australia/New Zealand/Pacific Islands

[78 FR 32941, May 31, 2013]

17 CFR Ch. | (4-1-15 Edition)

APPENDIX F TO PART 43—INITIAL APPROPRIATE MINIMUM BLOCK SIZES BY ASSET
CLASS FOR BLOCK TRADES AND LARGE NOTIONAL OFF-FACILITY SWAPS

Currency group

Currencies

Super-Major Currencies

Major Currencies

Non-Major Currencies

and Denmark krone (DK
All other currencies.

K).

United States dollar (USD), European Union Euro Area euro (EUR), United King-
dom pound sterling (GBP), and Japan yen (JPY).
Australia dollar (AUD), Switzerland franc (CHF), Canada dollar (CAD), Republic
of South Africa rand (ZAR), Republic of Korea won (KRW), Kingdom of Swe-
den krona (SEK), New Zealand dollar (NZD), Kingdom of Norway krone (NOK),

INTEREST RATE SWAPS

Currency group

Tenor greater than

Tenor less than or equal to

50% Notional

(in millions)
SUPEr-MaJOr .....oeveieiiiieieeeseeeesesenees | s e —————— 46 days ..o 6,400
Super-Major 46 days ..o Three months (107 days) ...... 2,100
Super-Major Three months (107 days) ...... Six months (198 days) 1,200
Super-Major Six months (198 days) .. One year (381 days) .. 1,100
Super-Major One year (381 days) . Two years (746 days) 460
Super-Major Two years (746 days) Five years (1,842 days) . 240
Super-Major Five years (1,842 days) Ten years (3,668 days) 170
Super-Major Ten years (3,668 days) . 30 years (10,973 days) 120
Super-Major 30 years (10,973 days) 67
MaJOT ..o | e e ———— 46 days .....cccoeieiiineces 2,200
Major 46 days .......cceeeiiiines Three months (107 days) 580
Major Three months (107 days) . Six months (198 days) 440
Major Six months (198 days) One year (381 days) .. 220
Major One year (381 days) . Two years (746 days) 130
Major Two years (746 days) Five years (1,842 days) . 88
Major ....... Five years (1,842 days) ... Ten years (3,668 days) .. 49
Major ....... Ten years (3,668 days) .... 30 years (10,973 days) 37
Major ....... 30 years (10,973 days) ........ | coceeereenene 15
NON-MaJOr ..o | e 46 days 230
Non-Major 46 days .. Three months (107 days) 230
Non-Major Three months (107 days) . Six months (198 days) 150
Non-Major Six months (198 days) .. One year (381 days) .. 110
Non-Major One year (381 days) Two years (746 days) 54
Non-Major Two years (746 days) Five years (1,842 days) . 27
Non-Major Five years (1,842 days) Ten years (3,668 days) 15
Non-Major Ten years (3,668 days) . 30 years (10,973 days) 16
Non-Major 30 years (10,973 days) .... 15

CREDIT SWAPS

Spread group

Traded tenor greater than

Traded tenor less than or equal to

50% Notional

(basis points) (in millions)
Less than or equal to 175 .....cccceet | e Two years (746 days) .........cccceeues 320
Less than or equal to 175 ... Two years (746 days) Four years (1,477 days) .. 200
Less than or equal to 175 Four years (1,477 days) Six years (2,207 days) ... . 110
Less than or equal to 175 ... Six years (2,207 days) .... Eight years and six months (3,120 110
days).
Less than or equal to 175 ............. Eight years and six months (3,120 | Twelve years and six months 130
days). (4,581 days).
Less than or equal to 175 ............. Twelve years and SiX MONNS | ....cooiiiiiiiiiiiicceceeeeeeees 46
(4,581 days).
Greater than 175 and less than or | .......cccccceviviniiiiiiciicccee Two years (746 days) .........cccceeus 140
equal to 350.
Greater than 175 and less than or | Two years (746 days) .................. Four years (1,477 days) ................ 82
equal to 350.
Greater than 175 and less than or | Four years (1,477 days) ................ Six years (2,207 days) ..........c....... 32
equal to 350.
Greater than 175 and less than or | Six years (2,207 days) .... Eight years and six months (3,120 20

equal to 350.
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Spread group

Traded tenor greater than

Traded tenor less than or equal to

50% Notional

(basis points) (in millions)
Greater than 175 and less than or | Eight years and six months (3,120 | Twelve years and six months 26
equal to 350. days). (4,581 days).
Greater than 175 and less than or | Twelve years and six months | ..., 63
equal to 350. (4,581 days).
Greater than 350 . . Two years (746 days) .. 66
Greater than 350 . Two years ( ays) Four years (1,477 days) 41
Greater than 350 . Four years (1,477 days) Six years (2,207 days) .... 26
Greater than 350 . Six years (2,207 days) Eight years and six months (3,12 13
days).
Greater than 350 . Eight years and six months (3,120 | Twelve years and six months 13
days. (4,581 days).
Greater than 350 .........cccoeevruinnnnee Twelve years and six mMONthS | ... 41
(4,581 days).
FOREIGN EXCHANGE SWAPS
Super-major currencies
EUR GBP JPY USD
(Euro) (British pound) (Japanese yen) (U.S. dollar)
Super-major currencies .. EUR .. . 6,250,000 6,250,000 18,750,000
GBP . ,250,000 | oo 6,250,000 6,250,000
JPY *6,250,000 *6,250,000 | ..ooooviiiiine 1,875,000,000
usD . *18,750,000 *6,250,000 *1,875,000,000 | ..coorvviriiieiiiiiiis
Major CurrenCies ........cccceeeeeeecvennes AUD . *6,250,000 0 10,000,000 10,000,000
CAD . *6,250,000 0 10,000,000 10,000,000
CHF . *6,250,000 *6,250,000 12,500,000 12,500,000
DKK . 0 0 0 0
KRW 0 0 0 6,250,000,000
SEK . *6,250,000 0 0 100,000,000
NOK . *6,250,000 0 0 100,000,000
NZD . 0 0 0 5,000,000
ZAR 0 0 0 25,000,000
Non-major currencies ..........cccceeeees BRL 0 0 0 5,000,000
CzZK 200,000,000 0 0 200,000,000
HUF . 1,500,000,000 0 0 1,500,000,000
ILS 0 0 0 50,000,000
MXN . 0 0 0 50,000,000
PLN 25,000,000 0 0 25,000,000
RMB . 50,000,000 0 50,000,000 50,000,000
RUB . 0 0 0 125,000,000
TRY . *6,250,000 0 0 *10,000,000
All values that do not have an asterisk are denominated in the currency of the left hand side.
All values that have an asterisk (*) are denominated in the currency indicated on the top of the table.
OTHER COMMODITY SWAPS
Initial appropriate min- :
Related futures contract imum block size Units
AB NIT Basis (ICE) ... 62,500 ... MMBtu.
Brent Crude (ICE and NYMEX) 25,000 ... bbl.
Cheese (CME) .....cooiiiiiiieeeie e 400,000 Ibs.
Class Il Milk (CME) .......oooeeiiiieeee e NO BLOCKS.
Cocoa (ICE and NYSE LIFFE and NYMEX) metric tons.
Coffee (ICE and NYMEX) .......cccceevnvrinenns 3,750,000 . Ibs.
Copper (COMEX) ... 625,000 ... Ibs.
Corn (CBOT) bushels.
Cotton No. 2 (ICE and NYMEX) Ibs.
Distillers’ Dried Grain (CBOT) short tons.
Dow Jones-UBS Commodity Index (CBOT) ........ccccecuune 30,000 times index .. dollars.
Ethanol (CBOT) 290,000 ..ooviiviiiieieieeeeiee gallons.
Feeder Cattle (CME) . NO BLOCKS.
Frost Index (CME) ......cccooirieiiiiieeieeeeee e 200,000 times index ........... euros.
Frozen Concentrated Orange Juice (ICE) NO BLOCKS.
Gold (COMEX and NYSE Liffe) ....c.cccooeviniincnieincne 2,500 ..o troy oz.
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OTHER COMMODITY SWAPS—Continued
Initial appropriate min- .
Related futures contract imum block size Units
Goldman Sachs Commodity Index (GSCI), GSCI Ex- dollars.
cess Return Index (CME).
Gulf Coast Sour Crude Oil (NYMEX) . bbl.
Hard Red Spring Wheat (MGEX) ... .
Hard Winter Wheat (KCBT) ......... NO BLOCKS.
Henry Hub Natural Gas (NYMEX) 500,000 ... MMBtu.
HSC Basis (ICE and NYMEX) ..... 62,500 .. MMBtu.
Hurricane Index (CME) ............. 20,000 times index dollars.
Chicago Basis (ICE and NYMEX) 62,500 ....oooiiiieieeee MMBtu.
Lean Hogs (CME) ........ccccccevnnnnes .| NO BLOCKS.
Light Sweet Crude Oil (NYMEX) ......cccceoiniinincininne 50,000 ...oooieiiriiie bbl.
Live Cattle (CME) ......ccoiriiririeiieneeeene et NO BLOCKS.
Mid-Columbia Day-Ahead Off-Peak Fixed Price (ICE) ... Mwh.
Mid-Columbia Day-Ahead Peak Fixed Price (ICE) ......... 4,000 .... Mwh.
New York Harbor RBOB (Blendstock) Gasoline | 1,050,000 .........ccccocovinirnenne gallons.
(NYMEX).
New York Harbor No. 2 Heating Oil (NYMEX) ............... 1,050,000 ....ocvvveiiriinieins gallons.
NWP Rockies Basis (ICE and NYMEX) ....... . | 62,500 MMBtu.
0ats (CBOT) oveiveererieieceieeeieeiees NO BLOCKS.
Palladium (NYMEX) .....cccooevvriniinnne 1,000 .... troy oz.
PG&E Citygate Basis (ICE and NYMEX) 62,500 .. MMBtu.
PJM Western Hub Real Time Off-Peak Fixed Price | 3,900 .......ccccoovvemiveiieninnnne Mwh.
(ICE).
PJM Western Hub Real Time Peak Fixed Price (ICE) ... | 8,000 ........cccooeririrrerceenn. Mwh.
Platinum (NYMEX) ......ccoccoviiiiiiiniiicicicccciccnieeeeens | 5000 i, troy oz.
Rainfall Index (CME) 10,000 times index ............. dollars.
Rough Rice (CBOT) .| NO BLOCKS.
Silver (COMEX and NYSE Liffe) .......ccccovvviiiiiiicnnnnne. 125,000 ...oocviiiiiieieee troy oz.
Snowfall Index (CME) .....cccoiiiiiiiiiieee e 10,000 times index ............. dollars.
Socal Border Basis (ICE and NYMEX) 62,500 ....oooiiiieeeee MMBtu.
Soybean (CBOT) ....ccceevvervvinienienns .| NO BLOCKS.
Soybean Meal (CBOT) ....cooveiirieeierieneeie e NO BLOCKS.
Soybean Oil (CBOT) .....cccceeirieirenrieeene et NO BLOCKS.
SP-15 Day-Ahead Peak Fixed Price (ICE) .. 4,000 Mwh.
SP-15 Day-Ahead Off-Peak Fixed Price (ICE) 625 ... Mwh.
Sugar #11 (ICE and NYMEX) ......cccceeeenn. 5,000 metric tons.
Sugar #16 (ICE) ........... NO BLOCKS.
Temperature Index (CME) 400 times indeX .......c.ccccue.. currency units.
U.S. Dollar Cash Settled Crude Palm Oil (CME) 250 ..o metric tons.
Waha Basis (ICE and NYMEX) .........ccccoueuenee. 62,500 MMBtu.
Wheat (CBOT) .....occcvvvvriinne NO BLOCKS.

[78 FR 32942, May 31, 2013, 78 FR 42436, July 16, 2013]

PART 44—INTERIM FINAL RULE FOR
PRE-ENACTMENT SWAP TRANS-
ACTIONS

Sec.

44.00 Definition of terms used in part 44 of
this chapter.

44.01 Effective date.

44.02 Reporting pre-enactment swaps to a
swap data repository or the Commission.

44.03 Reporting transition swaps to a swap
data repository or to the Commission.

68

AUTHORITY: 7 U.S.C. 2(h)(5), 4r, and 12a(5),
as amended by Title VII of the Wall Street
Reform and Consumer Protection Act (Dodd-
Frank Act of 2010), Pub. L. 111-203, 124 Stat.
1376 (2010).

SOURCE: 75 FR 63084, Oct. 14, 2010, unless
otherwise noted.

§44.00 Definition of terms used in part
44 of this chapter.

(a) Major swap participant shall have
the meaning provided in Section 1a(33)
of the Commodity Exchange Act, as
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amended, and any rules or regulations
thereunder.

(b) Pre-enactment wunexpired swap
means any swap entered into prior to
the enactment of the Dodd-Frank Act
of 2010 (July 21, 2010) the terms of
which had not expired as of the date of
enactment of that Act;

(c) Transition swap means any swap
entered into after the enactment of the
Dodd-Frank Act of 2010 (July 21, 2010)
and prior to the effective date of the
swap data reporting and recordkeeping
rule implemented under Section
2(h)(5)(B) of the CEA.

(d) Reporting entity, when used in this
part, means any counterparty ref-
erenced or identified in Section
4r(a)(3)(A)—(C) of the Commodity Ex-
change Act, as amended;

(e) Swap Data Repository shall have
the meaning provided in Section 1a(48)
of the Commodity Exchange Act, as
amended, and any rules or regulations
thereunder;

(f) Swap Dealer shall have the mean-
ing provided in Section 1(a)(49) of the
Commodity Exchange Act, as amended,
and any rules or regulations there-
under;

[75 FR 63084, Oct. 14, 2010, as amended at 75
FR 178896, Dec. 17, 2010]

§44.01 Effective date.

The provisions of this part are effec-
tive immediately on publication in the
FEDERAL REGISTER.

§44.02 Reporting pre-enactment swaps
to a swap data repository or the
Commission.

(a) A counterparty to a pre-enact-
ment unexpired swap transaction shall:

(1) Report to a registered swap data
repository or the Commission by the
compliance date established in the re-
porting rules required under Section
2(h)(5) of the Commodity Exchange
Act, or within 60 days after a swap data
repository becomes registered with the
Commission and commences operations
to receive and maintain data related to
such swap, whichever occurs first, the
following information with respect to
the swap transaction:

(i) A copy of the transaction con-
firmation, in electronic form if avail-
able, or in written form if there is no
electronic copy; and
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(ii) The time, if available, that the
transaction was executed; and

(2) Report to the Commission on re-
quest, in a form and manner prescribed
by the Commission, any information
relating to the swap transaction.

NOTE TO PARAGRAPHS (a)(1) AND (a)(2): In
order to comply with the reporting require-
ments contained in paragraph (a)(1) and
(a)(2) of this section, each counterparty to a
pre-enactment unexpired swap transaction
that may be required to report such trans-
action should retain, in its existing format,
all information and documents, to the extent
and in such form as they presently exist, re-
lating to the terms of a swap transaction, in-
cluding but not limited to any information
necessary to identify and value the trans-
action; the date and time of execution of the
transaction; information relevant to the
price of the transaction; whether the trans-
action was accepted for clearing and, if so,
the identity of such clearing organization;
any modification(s) to the terms of the
transaction; and the final confirmation of
the transaction.

(b) Reporting party. The counterpar-
ties to a swap transaction shall report
the information required under para-
graph (a) of this section as follows:

(1) Where only one counterparty to a
swap transaction is a swap dealer or a
major swap participant, the swap deal-
er or major swap participant shall re-
port the transaction;

(2) Where one counterparty to a swap
transaction is a swap dealer and the
other counterparty is a major swap
participant, the swap dealer shall re-
port the transaction; and

(3) Where neither counterparty to a
swap transaction is a swap dealer or a
major swap participant, the counter-
parties to the transaction shall select
the counterparty who will report the
transaction.

§44.03 Reporting transition swaps to a
swap data repository or to the Com-
mission.

(a) A counterparty to a post-enact-
ment pre-effective swap transaction
shall:

(1) As required by the reporting rules
required to be adopted pursuant to Sec-
tion 2(h)(5)(B) of the Commodity Ex-
change Act, report data related to a
transition swap to a registered swap
data repository or the Commission by
the compliance date established in
such reporting rules or within 60 days
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after an appropriate swap data reposi-
tory becomes registered with the Com-
mission and commences operations to
receive and maintain data related to
such swap, whichever occurs first, the
following information with respect to
the swap transaction:

(i) A copy of the transaction con-
firmation, in electronic form if avail-
able, or in written form if there is no
electronic copy;

(ii) The time, if available, that the
transaction was executed; and

(2) Report to the Commission on re-
quest, in the form and manner pre-
scribed by the Commission, any infor-
mation relating to the swap trans-
action.

NOTE TO PARAGRAPH (a). In order to comply
with the reporting requirements contained
in paragraphs (a)(1) and (a)(2) of this section,
each counterparty to a post-enactment pre-
effective swap transaction that may be re-
quired to report such transaction should re-
tain, in its existing format, all information
and documents, to the extent and in such
form as they exist on the effective date of
this section, relating to: the terms of a swap
transaction, including but not limited to any
information necessary to identify and value
the transaction (e.g., underlying asset and
tenor); the date and time of execution of the
transaction; volume (e.g., notional or prin-
cipal amount); information relevant to the
price and payment for the transaction until
the swap is terminated, reaches maturity or
is novated; whether the transaction was ac-
cepted for clearing and, if so, the identity of
such clearing organization; any modifica-
tion(s) to the terms of the transaction; and
the final confirmation of the transaction.

(b) Reporting party. The counterpar-
ties to a swap transaction shall report
the information required under para-
graph (a) of this section as follows:

(1) Where only one counterparty to a
swap transaction is a swap dealer or a
major swap participant, the swap deal-
er or major swap participant shall re-
port the transaction;

(2) Where one counterparty to a swap
transaction is a swap dealer and the
other counterparty is a major swap
participant, the swap dealer shall re-
port the transaction; and

(3) Where neither counterparty to a
swap transaction is a swap dealer or a
major swap participant, the counter-
parties to the transaction shall select
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the counterparty who will report the
transaction.

[75 FR 78896, Dec. 17, 2010]

PART 45—SWAP DATA RECORD-
KEEPING AND REPORTING RE-
QUIREMENTS

Sec.

45.1 Definitions.

45.2 Swap recordkeeping.

45.3 Swap data reporting: Creation data.

45.4 Swap data reporting: Continuation
data.

45.5 TUnique swap identifiers.

45.6 Legal entity identifiers.

48.7 TUnique product identifiers.

45.8 Determination of which counterparty
must report.

45.9 Third-party facilitation of data report-
ing.

45.10 Reporting to a single swap data reposi-
tory.

45.11 Data reporting for swaps in a swap
asset class not accepted by any swap
data repository.

45.12 Voluntary supplemental reporting.

45.13 Required data standards.

45.14 Reporting of errors and omissions in
previously reported data.

APPENDIX 1 TO PART 45—TABLES OF MINIMUM
PRIMARY ECONOMIC TERMS DATA.

AUTHORITY: 7 U.S.C. 6r, 7, Ta-1, Tb-3, 12a
and 24, as amended by Title VII of the Wall
Street Reform and Consumer Protection Act
of 2010, Pub. L. 111-203, 124 Stat. 1376 (2010),
unless otherwise noted.

SOURCE: 77 FR 2197, Jan. 13, 2012, unless
otherwise noted.

§45.1 Definitions.

As used in this part:

Asset class means the broad category
of goods, services or commodities, in-
cluding any ‘‘excluded commodity’’ as
defined in CEA section 1a(19), with
common characteristics underlying a
swap. The asset classes include credit,
equity, foreign exchange (excluding
cross-currency), interest rate (includ-
ing cross-currency), other commodity,
and such other asset classes as may be
determined by the Commission.

Business day means the twenty-four
hour day, on all days except Saturdays,
Sundays, and legal holidays, in the lo-
cation of the reporting counterparty or
registered entity reporting data for the
swap.
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Business hours means consecutive
hours during one or more consecutive
business days.

Compliance date means the applicable
date on which a registered entity or
swap counterparty subject to the juris-
diction of the Commission is required
to commence full compliance with all
provisions of this part, as set forth in
the preamble to this part.

Confirmation (‘‘confirming’) means
the consummation (electronically or
otherwise) of legally binding docu-
mentation (electronic or otherwise)
that memorializes the agreement of
the parties to all terms of a swap. A
confirmation must be in writing
(whether electronic or otherwise) and
must legally supersede any previous
agreement (electronically or other-
wise).

Confirmation data means all of the
terms of a swap matched and agreed
upon by the counterparties in con-
firming the swap. For cleared swaps,
confirmation data also includes the in-
ternal identifiers assigned by the auto-
mated systems of the derivatives clear-
ing organization to the two trans-
actions resulting from novation to the
clearing house.

Credit swap means any swap that is
primarily based on instruments of in-
debtedness, including, without limita-
tion: Any swap primarily based on one
or more broad-based indices related to
instruments of indebtedness; and any
swap that is an index credit swap or
total return swap on one or more indi-
ces of debt instruments.

Derivatives clearing organization has
the meaning set forth in CEA section
la(9), and any Commission regulation
implementing that Section, including,
without limitation, §39.5 of this chap-
ter.

Designated contract market has the
meaning set forth in CEA section 5,
and any Commission regulation imple-
menting that Section.

Electronic confirmation (confirmation
“occurs electronically’”) means con-
firmation that is done by means of
automated electronic systems.

Electronic reporting (‘‘report elec-
tronically’’) means the reporting of
data normalized in data fields as re-
quired by the data standard or stand-
ards used by the swap data repository
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to which the data is reported. Except
where specifically otherwise provided
in this chapter, electronic reporting
does not include submission of an
image of a document or text file.

Electronic wverification (verification
‘“‘occurs electronically’’) means
verification that is done by means of
automated electronic systems.

Financial entity has the meaning set
forth in CEA section 2(h)(7)(C).

Foreign exchange forward has the
meaning set forth in CEA section
la(24).

Foreign exchange instrument means an
instrument that is both defined as a
swap in part 1 of this chapter and in-
cluded in the foreign exchange asset
class. Instruments in the foreign ex-
change asset class include: Any cur-
rency option, foreign currency option,
foreign exchange option, or foreign ex-
change rate option; any foreign ex-
change forward as defined in CEA sec-
tion la(24); any foreign exchange swap
as defined in CEA section 1a(25); and
any non-deliverable forward involving
foreign exchange.

Foreign exchange swap has the mean-
ing set forth in CEA section 1la(25). It
does not include swaps primarily based
on rates of exchange between different
currencies, changes in such rates, or
other aspects of such rates (sometimes
known as ‘‘cross-currency swaps’’).

Interest rate swap means any swap
which is primarily based on one or
more interest rates, such as swaps of
payments determined by fixed and
floating interest rates; or any swap
which is primarily based on rates of ex-
change between different currencies,
changes in such rates, or other aspects
of such rates (sometimes known as
‘‘cross-currency swaps’’).

International swap means a swap re-
quired by U.S. law and the law of an-
other jurisdiction to be reported both
to a swap data repository and to a dif-
ferent trade repository registered with
the other jurisdiction.

Life cycle event means any event that
would result in either a change to a
primary economic term of a swap or to
any primary economic terms data pre-
viously reported to a swap data reposi-
tory in connection with a swap. Exam-
ples of such events include, without
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limitation, a counterparty change re-
sulting from an assignment or nova-
tion; a partial or full termination of
the swap; a change to the end date for
the swap; a change in the cash flows or
rates originally reported; availability
of a legal entity identifier for a swap
counterparty previously identified by
name or by some other identifier; or a
corporate action affecting a security or
securities on which the swap is based
(e.g., a merger, dividend, stock split, or
bankruptcy).

Life cycle event data means all of the
data elements necessary to fully report
any life cycle event.

Major swap participant has the mean-
ing set forth in CEA section 1a(33) and
in part 1 of this chapter.

Mized swap has the meaning set forth
in CEA section 1a(47)(D), and refers to
an instrument that is in part a swap
subject to the jurisdiction of the Com-
mission, and in part a security-based
swap subject to the jurisdiction of the
SEC.

Multi-asset swap means a swap that
does not have one easily identifiable
primary underlying notional item, but
instead involves multiple underlying
notional items within the Commis-
sion’s jurisdiction that belong to dif-
ferent asset classes.

Non-electronic confirmation (confirma-
tion ‘‘does not occur electronically’’)
means confirmation that is done manu-
ally rather than by means of auto-
mated electronic systems.

Non-electronic verification
(verification ‘‘does not occur electroni-
cally’’) means verification that is done
manually rather than by means of
automated electronic systems.

Non-SD/MSP counterparty means a
swap counterparty that is neither a
swap dealer nor a major swap partici-
pant.

Off-facility swap means a swap not ex-
ecuted on or pursuant to the rules of a
swap execution facility or designated
contract market.

Other commodity swap means any
swap not included in the credit, equity,
foreign exchange, or interest rate asset
classes, including, without limitation,
any swap for which the primary under-
lying item is a physical commodity or
the price or any other aspect of a phys-
ical commodity.
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Primary economic terms means all of
the terms of a swap matched or af-
firmed by the counterparties in
verifying the swap, including at a min-
imum each of the terms included in the
most recent FEDERAL REGISTER release
by the Commission listing minimum
primary economic terms for swaps in
the swap asset class in question. The
Commission’s current lists of min-
imum primary economic terms for
swaps in each swap asset class are
found in appendix 1 to part 45.

Primary economic terms data means all
of the data elements necessary to fully
report all of the primary economic
terms of a swap in the swap asset class
of the swap in question.

Quarterly reporting (‘‘reported quar-
terly’’) means reporting four times
each fiscal year, following the end of
each fiscal year quarter, making each
quarterly report within 30 calendar
days of the end of the fiscal year quar-
ter.

Reporting counterparty means the
counterparty required to report swap
data pursuant to this part, selected as
provided in §45.8.

Required swap continuation data
means all of the data elements that
must be reported during the existence
of a swap to ensure that all data con-
cerning the swap in the swap data re-
pository remains current and accurate,
and includes all changes to the primary
economic terms of the swap occurring
during the existence of the swap. For
this purpose, required swap continu-
ation data includes:

(1) All life cycle event data for the
swap if the swap is reported using the
life cycle reporting method, or all state
data for the swap if the swap is re-
ported using the snapshot reporting
method; and

(2) All valuation data for the swap.

Required swap creation data means all
primary economic terms data for a
swap in the swap asset class in ques-
tion, and all confirmation data for the
swap.

State data means all of the data ele-
ments necessary to provide a snapshot
view, on a daily basis, of all of the pri-
mary economic terms of a swap in the
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swap asset class of the swap in ques-
tion, including any change to any pri-
mary economic term or to any pre-
viously-reported primary economic
terms data since the last snapshot. At
a minimum, state data must include
each of the terms included in the most
recent FEDERAL REGISTER release by
the Commission listing minimum pri-
mary economic terms for swaps in the
swap asset class in question. The Com-
mission’s current lists of minimum pri-
mary economic terms for swaps in each
swap asset class are found in appendix
1 to part 45.

Swap data repository has the meaning
set forth in CEA section 1a(48), and in
part 49 of this chapter.

Swap dealer has the meaning set forth
in CEA section 1a(49), and in part 1 of
this chapter.

Swap execution facility has the mean-
ing set forth in CEA section la(b0) and
in part 37 of this chapter.

Valuation data means all of the data
elements necessary to fully describe
the daily mark of the transaction, pur-
suant to CEA section 4s(h)(3)(B)(iii),
and to §23.431 of this chapter if applica-
ble.

Verification (‘‘verify,” ‘‘verified,” or
“verifying’’) means the matching by
the counterparties to a swap of each of
the primary economic terms of a swap,
at or shortly after the time the swap is
executed.

§45.2 Swap recordkeeping.

(a) Recordkeeping by swap execution
facilities, designated contract markets, de-
rivatives clearing organizations, swap
dealers, and major swap participants.
Each swap execution facility, des-
ignated contract market, derivatives
clearing organization, swap dealer, and
major swap participant subject to the
jurisdiction of the Commission shall
keep full, complete, and systematic
records, together with all pertinent
data and memoranda, of all activities
relating to the business of such entity
or person with respect to swaps, as pre-
scribed by the Commission. Such
records shall include, without limita-
tion, the following:

(1) For swap execution facilities, all
records required by part 37 of this
chapter.
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(2) For designated contract markets,
all records required by part 38 of this
chapter.

(3) For derivatives clearing organiza-
tions, all records required by part 39 of
this chapter.

(4) For swap dealers and major swap
participants, all records required by
part 23 of this chapter, and all records
demonstrating that they are entitled,
with respect to any swap, to elect the
clearing requirement exception pursu-
ant to CEA section 2(h)(7).

(b) Recordkeeping by mnon-SD/MSP
counterparties. All non-SD/MSP
counterparties subject to the jurisdic-
tion of the Commission shall keep full,
complete, and systematic records, to-
gether with all pertinent data and
memoranda, with respect to each swap
in which they are a counterparty, in-
cluding, without limitation, all records
demonstrating that they are entitled,
with respect to any swap, to elect the
clearing requirement exception in CEA
section 2(h)(7).

(c) Record retention. All records re-
quired to be kept pursuant to this sec-
tion shall be retained with respect to
each swap throughout the life of the
swap and for a period of at least five
years following the final termination
of the swap.

(d) Retention form. Records required
to be kept pursuant to this section
must be kept as required by paragraph
(d)1) or (2) of this section, as applica-
ble.

(1) Records required to be kept by
swap execution facilities, designated
contract markets, derivatives clearing
organizations, swap dealers, or major
swap participants may be kept in elec-
tronic form, or kept in paper form if
originally created and exclusively
maintained in paper form, so long as
they are retrievable, and information
in them is reportable, as required by
this section.

(2) Records required to be kept by
non-SD/MSP counterparties may be
kept in either electronic or paper form,
so long as they are retrievable, and in-
formation in them is reportable, as re-
quired by this section.

(e) Record retrievability. Records re-
quired to be kept by swap execution fa-
cilities, designated contract markets,
derivatives clearing organizations, or
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swap counterparties pursuant to this
section shall be retrievable as provided
in paragraphs (e)(1) and (2) of this sec-
tion, as applicable.

(1) Bach record required by this sec-
tion or any other section of the CEA to
be kept by a swap execution facility,
designated contract market, deriva-
tives clearing organization, swap deal-
er, or major swap participant shall be
readily accessible via real time elec-
tronic access by the registrant
throughout the life of the swap and for
two years following the final termi-
nation of the swap, and shall be re-
trievable by the registrant within
three business days through the re-
mainder of the period following final
termination of the swap during which
it is required to be kept.

(2) Bach record required by this sec-
tion or any other section of the CEA to
be kept by a non-SD/MSP counterparty
shall be retrievable by that
counterparty within five business days
throughout the period during which it
is required to be kept.

(f) Recordkeeping by swap data reposi-
tories. Bach swap data repository reg-
istered with the Commission shall keep
full, complete, and systematic records,
together with all pertinent data and
memoranda, of all activities relating
to the business of the swap data reposi-
tory and all swap data reported to the
swap data repository, as prescribed by
the Commission. Such records shall in-
clude, without limitation, all records
required by part 49 of this chapter.

(g) Record retention and retrievability
by swap data repositories. All records re-
quired to be kept by a swap data repos-
itory pursuant to this section must be
kept by the swap data repository both:

(1) Throughout the existence of the
swap and for five years following final
termination of the swap, during which
time the records must be readily acces-
sible by the swap data repository and
available to the Commission via real
time electronic access; and

(2) Thereafter, for a period of at least
ten additional years in archival storage
from which they are retrievable by the
swap data repository within three busi-
ness days.

(h) Record inspection. All records re-
quired to be kept pursuant to this sec-
tion by any registrant or its affiliates
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or by any non-SD/MSP counterparty
subject to the jurisdiction of the Com-
mission shall be open to inspection
upon request by any representative of
the Commission, the United States De-
partment of Justice, or the Securities
and Exchange Commission, or by any
representative of a prudential regu-
lator as authorized by the Commission.
Copies of all such records shall be pro-
vided, at the expense of the entity or
person required to keep the record, to
any representative of the Commission
upon request. Copies of records re-
quired to be kept by any registrant
shall be provided either by electronic
means, in hard copy, or both, as re-
quested by the Commission, with the
sole exception that copies of records
originally created and exclusively
maintained in paper form may be pro-
vided in hard copy only. Copies of
records required to be kept by any non-
SD/MSP counterparty subject to the
jurisdiction of the Commission that is
not a Commission registrant shall be
provided in the form, whether elec-
tronic or paper, in which the records
are kept.

§45.3 Swap data reporting: creation
data.

Registered entities and swap counter-
parties must report required swap cre-
ation data electronically to a swap
data repository as set forth in this Sec-
tion. This obligation commences on the
applicable compliance date set forth in
the preamble to this part. The report-
ing obligations of swap counterparties
with respect to swaps executed prior to
the applicable compliance date and in
existence on or after July 21, 2010, the
date of enactment of the Dodd-Frank
Act, are set forth in part 46 of this
chapter. This section and §45.4 estab-
lish the general swap data reporting
obligations of swap dealers, major swap
participants, non-SD/MSP counterpar-
ties, swap execution facilities, des-
ignated contract markets, and deriva-
tives clearing organizations to report
swap data to a swap data repository. In
addition to the reporting obligations
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set forth in this section and §45.4, reg-
istered entities and swap counterpar-
ties are subject to other reporting obli-
gations set forth in this chapter, in-
cluding, without limitation, the fol-
lowing: Swap dealers, major swap par-
ticipants, and non-SD/MSP counterpar-
ties are also subject to the reporting
obligations with respect to corporate
affiliations reporting set forth in §45.6;
swap execution facilities, designated
contract markets, swap dealers, major
swap participants, and non-SD/MSP
counterparties are subject to the re-
porting obligations with respect to real
time reporting of swap data set forth in
part 43 of this chapter; counterparties
to a swap for which the clearing re-
quirement exception in CEA section
2(h)(7) has been elected are subject to
the reporting obligations set forth in
part 39 of this chapter; and, where ap-
plicable, swap dealers, major swap par-
ticipants, and non-SD/MSP counterpar-
ties are subject to the reporting obliga-
tions with respect to large traders set
forth in parts 17 and 18 of this chapter.

(a) Swaps executed on or pursuant to
the rules of a swap execution facility or
designated contract market. (1) For each
swap executed on or pursuant to the
rules of a swap execution facility or
designated contract market, the swap
execution facility or designated con-
tract market must report all required
swap creation data, as soon as techno-
logically practicable after execution of
the swap. This report must include all
confirmation data for the swap, as de-
fined in part 23 and in §45.1, and all pri-
mary economic terms data for the
swap, as defined in §45.1.

(2) If such a swap is accepted for
clearing by a derivatives clearing orga-
nization, the derivatives clearing orga-
nization must report all confirmation
data for the swap, as defined in part 39
and in §45.1, as soon as technologically
practicable after clearing. The deriva-
tives clearing organization shall fulfill
this requirement by reporting all con-
firmation data for the swap, as defined
in part 39 and in this §45.1, which must
include all primary economic terms
data for the swap as defined in §45.1,
and must include the internal identi-
fiers assigned by the automated sys-
tems of the derivatives clearing organi-
zation to the two transactions result-
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ing from mnovation to the clearing
house.

(b) Off-facility swaps subject to manda-
tory clearing. For all off-facility swaps
subject to the mandatory clearing re-
quirement, except for those off-facility
swaps excepted from that requirement
pursuant to CEA section 2(h)(7) and
those off-facility swaps covered by CEA
section 2(a)(13)(C)(iv), required swap
creation data must be reported as pro-
vided in paragraph (b) of this section.

(1) The reporting counterparty, as de-
termined pursuant to §45.8, must re-
port all primary economic terms data
for the swap, within the applicable re-
porting deadline set forth in paragraph
(b)(1)(A) or (ii) of this section. However,
if the swap is voluntarily submitted for
clearing and accepted for clearing by a
derivatives clearing organization be-
fore the applicable reporting deadline
set forth in paragraphs (b)(1)(i) or (ii)
of this section, and if the swap is ac-
cepted for clearing before the reporting
counterparty reports any primary eco-
nomic terms data to a swap data repos-
itory, then the reporting counterparty
is excused from reporting required
swap creation data for the swap.

(i) If the reporting counterparty is a
swap dealer or a major swap partici-
pant, the reporting counterparty must
report all primary economic terms
data for the swap as soon as techno-
logically practicable after execution,
but no later than: 30 minutes after exe-
cution during the first year following
the compliance date; and 15 minutes
after execution thereafter.

(ii) If the reporting counterparty is a
non-SD/MSP counterparty, the report-
ing counterparty must report all pri-
mary economic terms data for the swap
as soon as technologically practicable
after execution, but no later than: four
business hours after execution during
the first year following the compliance
date; two business hours after execu-
tion during the second year following
the compliance date; and one business
hour after execution thereafter.

(2) If the swap is accepted for clear-
ing by a derivatives clearing organiza-
tion, the derivatives clearing organiza-
tion must report all confirmation data
for the swap, as defined in part 39 and
in §45.1, as soon as technologically
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practicable after clearing. The deriva-
tives clearing organization shall fulfill
this requirement by reporting all con-
firmation data for the swap, as defined
in part 39 and in this §45.1, which must
include all primary economic terms
data for the swap as defined in §45.1,
and must include the internal identi-
fiers assigned by the automated sys-
tems of the derivatives clearing organi-
zation to the two transactions result-
ing from novation to the clearing
house.

(3) If the swap is not accepted for
clearing, the reporting counterparty
must report all confirmation data for
the swap, as defined in §45.1, within the
applicable reporting deadline set forth
in paragraph (b)(3)(i) or (ii) of this sec-
tion. During the first 180 calendar days
following the compliance date, if re-
porting confirmation data normalized
in data fields is not yet technologically
practicable for the reporting
counterparty, the reporting
counterparty may report confirmation
data to the swap data repository by
transmitting to the swap data reposi-
tory an image of the document or docu-
ments constituting the confirmation,
until such time as electronic reporting
of confirmation data is technologically
practicable for the reporting
counterparty. Beginning 180 days after
the compliance date, the reporting
counterparty must report all confirma-
tion data to the swap data repository
electronically.

(i) If the reporting counterparty is a
swap dealer or major swap participant,
the reporting counterparty must report
all confirmation data as soon as tech-
nologically practicable following con-
firmation, but no later than: 30 min-
utes after confirmation if confirmation
occurs electronically; or 24 business
hours after confirmation if confirma-
tion does not occur electronically.

(ii) If the reporting counterparty is a
non-SD/MSP counterparty, the report-
ing counterparty must report all con-
firmation data as soon as techno-
logically practicable following con-
firmation, but no later than: the end of
the second business day after the date
of confirmation during the first year
following the compliance date; and the
end of the first business day after the
date of confirmation thereafter.
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(c) Off-facility swaps mnot subject to
mandatory clearing, with a swap dealer
or major swap participant reporting
counterparty. For all off-facility swaps
not subject to the mandatory clearing
requirement set forth in CEA section
2(h), all off-facility swaps for which the
clearing requirement exception in CEA
section 2(h)(7) has been elected, and all
off-facility swaps covered by CEA sec-
tion 2(a)(13)(C)(iv), for which a swap
dealer or major swap participant is the
reporting counterparty, required swap
creation data must be reported as pro-
vided in paragraph (c) of this section.

(1) Credit, equity, foreign exchange, and
interest rate swaps. For each such credit
swap, equity swap, foreign exchange in-
strument, or interest rate swap:

(i) The reporting counterparty, as de-
termined pursuant to §45.8, must re-
port all primary economic terms data
for the swap, within the applicable re-
porting deadline set forth in paragraph
(©)(1)(1)(A) or (B) of this section. How-
ever, if the swap is voluntarily sub-
mitted for clearing and accepted for
clearing by a derivatives clearing orga-
nization before the applicable report-
ing deadline set forth in paragraphs
(¢)(1)(Q)(A) or (B) of this section, and if
the swap is accepted for clearing before
the reporting counterparty reports any
primary economic terms data to a swap
data repository, then the reporting
counterparty is excused from reporting
required swap creation data for the
swap.

(A) If the non-reporting counterparty
is a swap dealer, a major swap partici-
pant, or a non-SD/MSP counterparty
that is a financial entity as defined in
CEA section 2(h)(7)(C), or if the non-re-
porting counterparty is a non-SD/MSP
counterparty that is not a financial enti-
ty as defined in CEA section 2(h)(7)(C)
and verification of primary economic
terms occurs electronically, then the
reporting counterparty must report all
primary economic terms data for the
swap as soon as technologically prac-
ticable after execution, but no later
than: one hour after execution during
the first year following the compliance
date; and 30 minutes after execution
thereafter.

(B) If the non-reporting counterparty
is a non-SD/MSP counterparty that is
not a financial entity as defined in CEA
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section 2(h)(7)(C), and if verification of
primary economic terms does not occur
electronically, then the reporting
counterparty must report all primary
economic terms data for the swap as
soon as technologically practicable
after execution, but no later than: 24
business hours after execution during
the first year following the compliance
date; 12 business hours after execution
during the second year following the
compliance date; and 30 minutes after
execution thereafter.

(ii) If the swap is accepted for clear-
ing by a derivatives clearing organiza-
tion, the derivatives clearing organiza-
tion must report all confirmation data
for the swap, as defined in part 39 and
in §45.1, as soon as technologically
practicable after clearing. The deriva-
tives clearing organization shall fulfill
this requirement by reporting all con-
firmation data for the swap, as defined
in part 39 and in this §45.1, which must
include all primary economic terms
data for the swap as defined in §45.1,
and must include the internal identi-
fiers assigned by the automated sys-
tems of the derivatives clearing organi-
zation to the two transactions result-
ing from mnovation to the clearing
house.

(iii) If the swap is not voluntarily
submitted for clearing, the reporting
counterparty must report all confirma-
tion data for the swap, as defined in
§45.1, as soon as technologically prac-
ticable after confirmation, but no later
than: 30 minutes after confirmation if
confirmation occurs electronically; or
24 business hours after confirmation if
confirmation does not occur electroni-
cally. During the first 180 calendar
days following the compliance date, if
reporting confirmation data normal-
ized in data fields is not yet techno-
logically practicable for the reporting
counterparty, the reporting
counterparty may report confirmation
data to the swap data repository by
transmitting to the swap data reposi-
tory an image of the document or docu-
ments constituting the confirmation,
until such time as electronic reporting
of confirmation data is technologically
practicable for the reporting
counterparty. Beginning 180 days after
the compliance date, the reporting
counterparty must report all confirma-
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tion data to the swap data repository
electronically.

(2) Other commodity swaps. For each
such other commodity swap:

(i) The reporting counterparty, as de-
termined pursuant to §45.8, must re-
port all primary economic terms data
for the swap, within the applicable re-
porting deadline set forth in paragraph
(¢)(2)({)(A) or (B) of this section. How-
ever, if the swap is voluntarily sub-
mitted for clearing and accepted for
clearing by a derivatives clearing orga-
nization before the applicable report-
ing deadline set forth in paragraphs
(¢)(2)({)(A) or (B) of this section, and if
the swap is accepted for clearing before
the reporting counterparty reports any
primary economic terms data to a swap
data repository, then the reporting
counterparty is excused from reporting
required swap creation data for the
swap.

(A) If the non-reporting counterparty
is a swap dealer, a major swap partici-
pant, or a non-SD/MSP counterparty
that is a financial entity as defined in
CEA section 2(h)(7)(C), or if the non-re-
porting counterparty is a non-SD/MSP
counterparty that is not a financial enti-
ty as defined in CEA section 2(h)(7)(C)
and verification of primary economic
terms occurs electronically, then the
reporting counterparty must report all
primary economic terms data for the
swap as soon as technologically prac-
ticable after execution, but no later
than: four hours after execution during
the first year following the compliance
date; and two hours after execution
thereafter.

(B) If the non-reporting counterparty
is a non-SD/MSP counterparty that is
not a financial entity as defined in CEA
section 2(h)(7)(C), and if verification of
primary economic terms does not occur
electronically, then the reporting
counterparty must report all primary
economic terms data for the swap as
soon as technologically practicable
after execution, but no later than: 48
business hours after execution during
the first year following the compliance
date; 24 business hours after execution
during the second year following the
compliance date; and two hours after
execution thereafter.
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(ii) If the swap is accepted for clear-
ing by a derivatives clearing organiza-
tion, the derivatives clearing organiza-
tion must report all confirmation data
for the swap, as defined in part 39 and
in §45.1, as soon as technologically
practicable after clearing. The deriva-
tives clearing organization shall fulfill
this requirement by reporting all con-
firmation data for the swap, as defined
in part 39 and in this §45.1, which must
include all primary economic terms
data for the swap as defined in §45.1,
and must include the internal identi-
fiers assigned by the automated sys-
tems of the derivatives clearing organi-
zation to the two transactions result-
ing from novation to the clearing
house.

(iii) If the swap is not voluntarily
submitted for clearing, the reporting
counterparty must report all confirma-
tion data for the swap, as defined in
§45.1, as soon as technologically prac-
ticable after confirmation, but no later
than: 30 minutes after confirmation if
confirmation occurs electronically; or
24 business hours after confirmation if
confirmation does not occur electroni-
cally. During the first 180 calendar
days following the compliance date, if
reporting confirmation data normal-
ized in data fields is not yet techno-
logically practicable for the reporting
counterparty, the reporting
counterparty may report confirmation
data to the swap data repository by
transmitting to the swap data reposi-
tory an image of the document or docu-
ments constituting the confirmation,
until such time as electronic reporting
of confirmation data is technologically
practicable for the reporting
counterparty. Beginning 180 days after
the compliance date, the reporting
counterparty must report all confirma-
tion data to the swap data repository
electronically.

(d) Off-facility swaps mnot subject to
mandatory clearing, with a non-SD/MSP
reporting counterparty. For all off-facil-
ity swaps not subject to the mandatory
clearing requirement set forth in CEA
section 2(h), all off-facility swaps for
which the clearing requirement excep-
tion in CEA section 2(h)(7) has been
elected, and all off-facility swaps cov-
ered by CEA section 2(a)(13)(C)(iv), in
all asset classes, for which a non-SD/
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MSP counterparty is the reporting
counterparty, required swap creation
data must be reported as provided in
this paragraph (d).

(1) The reporting counterparty, as de-
termined pursuant to §45.8, must re-
port all primary economic terms data
for the swap, as soon as technologically
practicable after execution, but no
later than: 48 business hours after exe-
cution during the first year following
the compliance date; 36 business hours
after execution during the second year
following the compliance date; and 24
business hours after execution there-
after. However, if the swap is volun-
tarily submitted for clearing and ac-
cepted for clearing by a derivatives
clearing organization before the appli-
cable reporting deadline set forth in
this paragraph (d)(1), and if the swap is
accepted for clearing before the report-
ing counterparty reports any primary
economic terms data to a swap data re-
pository, then the reporting
counterparty is excused from reporting
required swap creation data for the
swap.

(2) If the swap is accepted for clear-
ing by a derivatives clearing organiza-
tion, the derivatives clearing organiza-
tion must report all confirmation data
for the swap, as defined in part 39 and
in §45.1, as soon as technologically
practicable after clearing. The deriva-
tives clearing organization shall fulfill
this requirement by reporting all con-
firmation data for the swap, as defined
in part 39 and in this §45.1, which must
include all primary economic terms
data for the swap as defined in §45.1,
and must include the internal identi-
fiers assigned by the automated sys-
tems of the derivatives clearing organi-
zation to the two transactions result-
ing from mnovation to the clearing
house.

(3) If the swap is not voluntarily sub-
mitted for clearing, the reporting
counterparty must report all confirma-
tion data for the swap, as defined in
§45.1, as soon as technologically prac-
ticable after confirmation, but no later
than: 48 business hours after confirma-
tion during the first year following the
compliance date; 36 business hours
after confirmation during the second
year following the compliance date;
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and 24 business hours after confirma-
tion thereafter. During the first 180
calendar days following the compliance
date, if reporting confirmation data
normalized in data fields is not yet
technologically practicable for the re-
porting counterparty, the reporting
counterparty may report confirmation
data to the swap data repository by
transmitting to the swap data reposi-
tory an image of the document or docu-
ments constituting the confirmation,
until such time as electronic reporting
of confirmation data is technologically
practicable for the reporting
counterparty. Beginning 180 days after
the compliance date, the reporting
counterparty must report all confirma-
tion data to the swap data repository
electronically.

(e) Allocations. For swaps involving
allocation, required swap creation data
shall be reported to a single swap data
repository as follows.

(i) Initial swap between reporting
counterparty and agent. The initial swap
transaction between the reporting
counterparty and the agent shall be re-
ported as required by §45.3(a) through
(d) of this part. A unique swap identi-
fier for the initial swap transaction
must be created as provided in §45.5 of
this part.

(i1) Post-allocation swaps. (A) Duties of
the agent. In accordance with this sec-
tion, the agent shall inform the report-
ing counterparty of the identities of
the reporting counterparty’s actual
counterparties resulting from alloca-
tion, as soon as technologically prac-
ticable after execution, but not later
than eight business hours after execu-
tion.

(B) Duties of reporting
counterparty. The reporting
counterparty must report all required
swap creation data for each swap re-
sulting from allocation, to the same
swap data repository to which the ini-
tial swap transaction is reported, as
soon as technologically practicable
after it is informed by the agent of the
identities of its actual counterparties.
The reporting counterparty must cre-
ate a unique swap identifier for each
such swap as required in §45.5 of this
part.

(C) Duties of the swap data repository.
The swap data repository to which the

the
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initial swap transaction and the post-
allocation swaps are reported must
map together the unique swap identi-
fiers of the original swap transaction
and of each of the post-allocation
swaps.

(f) Multi-asset swaps. For each multi-
asset swap, required swap creation data
and required swap continuation data
shall be reported to a single swap data
repository that accepts swaps in the
asset class treated as the primary asset
class involved in the swap by the swap
execution facility, designated contract
market, or reporting counterparty
making the first report of required
swap creation data pursuant to this
section. The registered entity or re-
porting counterparty making the first
report of required swap creation data
pursuant to this section shall report all
primary economic terms for each asset
class involved in the swap.

(g) Mixed swaps. (1) For each mixed
swap, required swap creation data and
required swap continuation data shall
be reported to a swap data repository
registered with the Commission and to
a security-based swap data repository
registered with the Securities and Ex-
change Commission. This requirement
may be satisfied by reporting the
mixed swap to a swap data repository
or security-based swap data repository
registered with both Commissions.

(2) The registered entity or reporting
counterparty making the first report of
required swap creation data pursuant
to this section shall ensure that the
same unique swap identifier is recorded
for the swap in both the swap data re-
pository and the security-based swap
data repository.

(h) International swaps. For each
international swap, the reporting
counterparty shall report as soon as
practicable to the swap data repository
the identity of the non-U.S. trade re-
pository not registered with the Com-
mission to which the swap is also re-
ported and the swap identifier used by
the non-U.S. trade repository to iden-
tify the swap. If necessary, the report-
ing counterparty shall obtain this in-
formation from the non-reporting
counterparty.
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§45.4 Swap data reporting: continu-
ation data.

Registered entities and swap counter-
parties must report required swap con-
tinuation data electronically to a swap
data repository as set forth in this sec-
tion. This obligation commences on the
applicable compliance date set forth in
the preamble to this part. The report-
ing obligations of registered entities
and swap counterparties with respect
to swaps executed prior to the applica-
ble compliance date and in existence
on or after July 21, 2010, the date of en-
actment of the Dodd-Frank Act, are set
forth in part 46 of this chapter. This
section and §45.3 establish the general
swap data reporting obligations of
swap dealers, major swap participants,
non-SD/MSP counterparties, swap exe-
cution facilities, designated contract
markets, and derivatives clearing orga-
nizations to report swap data to a swap
data repository. In addition to the re-
porting obligations set forth in this
section and §45.3, registered entities
and swap counterparties are subject to
other reporting obligations set forth in
this chapter, including, without limita-
tion, the following: Swap dealers,
major swap participants, and non-SD/
MSP counterparties are also subject to
the reporting obligations with respect
to corporate affiliations reporting set
forth in §45.6; swap execution facilities,
designated contract markets, swap
dealers, major swap participants, and
non-SD/MSP counterparties are subject
to the reporting obligations with re-
spect to real time reporting of swap
data set forth in part 43 of this chapter;
and, where applicable, swap dealers,
major swap participants, and non-SD/
MSP counterparties are subject to the
reporting obligations with respect to
large traders set forth in parts 17 and
18 of this chapter.

(a) Continuation data reporting method.
For each swap, regardless of asset
class, reporting counterparties and de-
rivatives clearing organizations re-
quired to report swap continuation
data must do so in a manner sufficient
to ensure that all data in the swap data
repository concerning the swap re-
mains current and accurate, and in-
cludes all changes to the primary eco-
nomic terms of the swap occurring dur-
ing the existence of the swap. Report-
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ing entities and counterparties fulfill
this obligation by reporting either life
cycle event data or state data for the
swap within the applicable deadlines
set forth in this section. Reporting
counterparties and derivatives clearing
organizations required to report swap
continuation data for a swap may ful-
fill their obligation to report either life
cycle event data or state data by re-
porting:

(1) Life cycle event data to a swap
data repository that accepts only life
cycle event data reporting;

(2) State data to a swap data reposi-
tory that accepts only state data re-
porting; or

(3) Either life cycle event data or
state data to a swap data repository
that accepts both life cycle event data
and state data reporting.

(b) Continuation data reporting for
cleared swaps. For all swaps cleared by
a derivatives clearing organization, re-
quired continuation data must be re-
ported as provided in this section.

(1) Life cycle event data or state data
reporting. The derivatives clearing or-
ganization must report to the swap
data repository either:

(i) All life cycle event data for the
swap, reported on the same day that
any life cycle event occurs with respect
to the swap; or

(ii) All state data for the swap, re-
ported daily.

(2) Valuation data reporting. Valuation
data for the swap must be reported as
follows:

(i) By the derivatives clearing orga-
nization, daily; and

(ii) If the reporting counterparty is a
swap dealer or major swap participant,
by the reporting counterparty, daily.
Non-SD/MSP reporting counterparties
are not required to report valuation
data for cleared swaps.

(c) Continuation data reporting for
uncleared swaps. For all swaps that are
not cleared by a derivatives clearing
organization, the reporting
counterparty must report all required
swap continuation data as provided in
this section.

(1) Life cycle event data or state data
reporting. The reporting counterparty
for the swap must report to the swap
data repository either all life cycle
event data for the swap or all state
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data for the swap, within the applica-
ble deadline set forth in paragraphs
(c)(1)(@{) or (ii) of this section.

(i) If the reporting counterparty is a
swap dealer or major swap participant:

(A) Life cycle event data must be re-
ported on the same day that any life
cycle event occurs, with the sole excep-
tion that life cycle event data relating
to a corporate event of the non-report-
ing counterparty must be reported no
later than the second business day
after the day on which such event oc-
curs.

(B) State data must be reported
daily.

(ii) If the reporting counterparty is a
non-SD/MSP counterparty:

(A) Life cycle event data must be re-
ported no later than: the end of the
second business day following the date
of any life cycle event during the first
yvear after the applicable compliance
date; and the end of the first business
day following the date of any life cycle
event thereafter; with the sole excep-
tion that life cycle event data relating
to a corporate event of the non-report-
ing counterparty must be reported no
later than the end of the third business
day following the date of such event
during the first year after the compli-
ance date, and no later than the end of
the second business day following such
event thereafter.

(B) State data must be reported
daily.

(2) Valuation data reporting. Valuation
data for the swap must be reported by
the reporting counterparty for the
swap as follows:

(i) If the reporting counterparty is a
swap dealer or major swap participant,
the reporting counterparty must report
all valuation data for the swap, daily.

(ii) If the reporting counterparty is a
non-SD/MSP counterparty, the report-
ing counterparty must report the cur-
rent daily mark of the transaction as
of the last day of each fiscal quarter.
This report must be transmitted to the
swap data repository within 30 cal-
endar days of the end of each fiscal
quarter. If a daily mark of the trans-
action is not available for the swap,
the reporting counterparty satisfies
this requirement by reporting the cur-
rent valuation of the swap recorded on
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its books in accordance with applicable
accounting standards.

§45.5 Unique swap identifiers.

Each swap subject to the jurisdiction
of the Commission shall be identified
in all recordkeeping and all swap data
reporting pursuant to this part by the
use of a unique swap identifier, which
shall be created, transmitted, and used
for each swap as provided in para-
graphs (a) through (c) of this section.

(a) Swaps executed on a swap execution
facility or designated contract market.
For each swap executed on a swap exe-
cution facility or designated contract
market, the swap execution facility or
designated contract market shall cre-
ate and transmit a unique swap identi-
fier as provided in paragraphs (a)(1) and
(2) of this section.

(1) Creation. The swap execution fa-
cility or designated contract market
shall generate and assign a unique
swap identifier at, or as soon as tech-
nologically practicable following, the
time of execution of the swap, and
prior to the reporting of required swap
creation data. The unique swap identi-
fier shall consist of a single data field
that contains two components:

(i) The unique alphanumeric code as-
signed to the swap execution facility or
designated contract market by the
Commission for the purpose of identi-
fying the swap execution facility or
designated contract market with re-
spect to unique swap identifier cre-
ation; and

(ii) An alphanumeric code generated
and assigned to that swap by the auto-
mated systems of the swap execution
facility or designated contract market,
which shall be unique with respect to
all such codes generated and assigned
by that swap execution facility or des-
ignated contract market.

(2) Transmission. The swap execution
facility or designated contract market
shall transmit the unique swap identi-
fier electronically as follows:

(i) To the swap data repository to
which the swap execution facility or
designated contract market reports re-
quired swap creation data for the swap,
as part of that report;

(ii) To each counterparty to the
swap, as soon as technologically prac-
ticable after execution of the swap;
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(iii) To the derivatives clearing orga-
nization, if any, to which the swap is
submitted for clearing, as part of the
required swap creation data trans-
mitted to the derivatives clearing or-
ganization for clearing purposes.

(b) Off-facility swaps with a swap deal-
er or major swap participant reporting
counterparty. For each off-facility swap
where the reporting counterparty is a
swap dealer or major swap participant,
the reporting counterparty shall create
and transmit a unique swap identifier
as provided in paragraphs (b)(1) and (2)
of this section.

(@8] Creation. The reporting
counterparty shall generate and assign
a unique swap identifier as soon as
technologically practicable after exe-
cution of the swap and prior to both
the reporting of required swap creation
data and the transmission of data to a
derivatives clearing organization if the
swap is to be cleared. The unique swap
identifier shall consist of a single data
field that contains two components:

(i) The unique alphanumeric code as-
signed to the swap dealer or major
swap participant by the Commission at
the time of its registration as such, for
the purpose of identifying the swap
dealer or major swap participant with
respect to unique swap identifier cre-
ation; and

(ii) An alphanumeric code generated
and assigned to that swap by the auto-
mated systems of the swap dealer or
major swap participant, which shall be
unique with respect to all such codes
generated and assigned by that swap
dealer or major swap participant.

(2) Transmission. The reporting
counterparty shall transmit the unique
swap identifier electronically as fol-
lows:

(i) To the swap data repository to
which the reporting counterparty re-
ports required swap creation data for
the swap, as part of that report;

(ii) To the non-reporting
counterparty to the swap, as soon as
technologically practicable after exe-
cution of the swap; and

(iii) To the derivatives clearing orga-
nization, if any, to which the swap is
submitted for clearing, as part of the
required swap creation data trans-
mitted to the derivatives clearing or-
ganization for clearing purposes.
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(c) Off-facility swaps with a non-SD/
MSP reporting counterparty. For each
off-facility swap for which the report-
ing counterparty is a non-SD/MSP
counterparty, the swap data repository
to which primary economic terms data
is reported shall create and transmit a
unique swap identifier as provided in
paragraphs (c¢)(1) and (2) of this section.

(1) Creation. The swap data repository
shall generate and assign a unique
swap identifier as soon as techno-
logically practicable following receipt
of the first report of required swap cre-
ation data concerning the swap. The
unique swap identifier shall consist of
a single data field that contains two
components:

(i) The unique alphanumeric code as-
signed to the swap data repository by
the Commission at the time of its reg-
istration as such, for the purpose of
identifying the swap data repository
with respect to unique swap identifier
creation; and

(ii) An alphanumeric code generated
and assigned to that swap by the auto-
mated systems of the swap data reposi-
tory, which shall be unique with re-
spect to all such codes generated and
assigned by that swap data repository.

(2) Transmission. The swap data repos-
itory shall transmit the unique swap
identifier electronically as follows:

(i) To the counterparties to the swap,
as soon as technologically practicable
following creation of the unique swap
identifier; and

(ii) To the derivatives clearing orga-
nization, if any, to which the swap is
submitted for clearing, as soon as tech-
nologically practicable following cre-
ation of the unique swap identifier.

(d) Allocations. For swaps involving
allocation, unique swap identifiers
shall be created and transmitted as fol-
lows.

(1) Initial swap between reporting
counterparty and agent. The unique
swap identifier for the initial swap
transaction between the reporting
counterparty and the agent shall be
created as required by paragraph (a)
through (c) of this section, and shall be
transmitted as follows:

(i) If the unique swap identifier is
created by a swap execution facility or
designated contract market, the swap
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execution facility or designated con-
tract market must include the unique
swap identifier in its swap creation
data report to the swap data reposi-
tory, and must transmit the unique
identifier to the reporting
counterparty and to the agent.

(ii) If the unique swap identifier is
created by the reporting counterparty,
the reporting counterparty must in-
clude the unique swap identifier in its
swap creation data report to the swap
data repository, and must transmit the
unique identifier to the agent.

(2) Post-allocation swaps. The report-
ing counterparty must create a unique
swap identifier for each of the indi-
vidual swaps resulting from allocation,
as soon as technologically practicable
after it is informed by the agent of the
identities of its actual counterparties,
and must transmit each such unique
swap identifier to:

(i) The non-reporting counterparty
for the swap in question.

(ii) The agent.

(iii) The derivatives clearing organi-
zation, if any, to which the swap is sub-
mitted for clearing, as part of the re-
quired swap creation data transmitted
to the derivatives clearing organiza-
tion for clearing purposes.

(iv) The same swap data repository to
which the initial swap transaction is
reported, as part of the report of re-
quired swap creation data to the swap
data repository.

(e) Use. Bach registered entity or
swap counterparty subject to the juris-
diction of the Commission shall in-
clude the unique swap identifier for a
swap in all of its records and all of its
swap data reporting concerning that
swap, from the time it creates or re-
ceives the unique swap identifier as
provided in this section, throughout
the existence of the swap and for as
long as any records are required by the
CEA or Commission regulations to be
kept by that registered entity or
counterparty concerning the swap, re-
gardless of any life cycle events or any
changes to state data concerning the
swap, including, without limitation,
any changes with respect to the
counterparties to or the ownership of
the swap. This requirement shall not
prohibit the use by a registered entity
or swap counterparty in its own
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records of any additional identifier or
identifiers internally generated by the
automated systems of the registered
entity or swap counterparty, or the re-
porting to a swap data repository, the
Commission, or another regulator of
such internally generated identifiers in
addition to the reporting of the unique
swap identifier.

§45.6 Legal entity identifiers

Each counterparty to any swap sub-
ject to the jurisdiction of the Commis-
sion shall be identified in all record-
keeping and all swap data reporting
pursuant to this part by means of a sin-
gle legal entity identifier as specified
in this section.

(a) Definitions. As used in this sec-
tion:

Control (‘‘controlling,” ‘‘controlled
by,” ‘“‘under common control with”)
means, for the purposes of §45.6, the
possession, direct or indirect, of the
power to direct or cause the direction
of the management and policies of a
person, whether through the ownership
of voting interest, by contract, or oth-
erwise. A person is presumed to control
another person if the person: is a direc-
tor, general partner or officer exer-
cising executive responsibility (or hav-
ing similar status or functions); di-
rectly or indirectly has the right to
vote 25 percent or more of a class of
voting interest or has the power to sell
or direct the sale of 25 percent or more
of a class of voting interest; or, in the
case of a partnership, has the right to
receive upon dissolution, or has con-
tributed, 25 percent or more of the cap-
ital.

Legal identifier system means an LEI
utility conforming with the require-
ments of this section that issues or is
capable of issuing an LEI conforming
with the requirements of this section,
and is capable of maintaining LEI ref-
erence data as required by this section.

Level one reference data means the
minimum information needed to iden-
tify, on a verifiable basis, the legal en-
tity to which a legal entity identifier is
assigned. Level one reference data
shall include, without limitation, all of
the data elements included in ISO
Standard 17442. Examples of level one
reference data include, without limita-
tion, a legal entity’s official legal
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name, its place of incorporation, and
the address and contact information of
its corporate headquarters.

Level two reference data means infor-
mation concerning the corporate affili-
ations or company hierarchy relation-
ships of the legal entity to which a
legal entity identifier is assigned. Ex-
amples of level two reference data in-
clude, without limitation, the identity
of the legal entity’s ultimate parent.

Parent means, for the purposes of
§45.6, a legal person that controls a
counterparty to a swap required to be
reported pursuant to this section, or
that controls a legal entity identified
or to be identified by a legal entity
identifier provided by the legal identi-
fier system designated by the Commis-
sion pursuant to this section.

Self-registration means submission by
a legal entity of its own level one or
level two reference data, as applicable.

Third-party registration means sub-
mission of level one or level two ref-
erence data, as applicable, for a legal
entity that is or may become a swap
counterparty, made by an entity or or-
ganization other than the legal entity
identified by the submitted reference
data. Examples of third-party registra-
tion include, without limitation, sub-
mission by a swap dealer or major swap
participant of level one or level two
reference data for its swap counterpar-
ties, and submission by a national
numbering agency, national registra-
tion agency, or data service provider of
level one or level two reference data
concerning legal entities with respect
to which the agency or service provider
maintains information.

Ultimate parent means, for the pur-
poses of §45.6, a legal person that con-
trols a counterparty to a swap required
to be reported pursuant to this section,
or that controls a legal entity identi-
fied or to be identified by a legal entity
identifier provided by the legal identi-
fier system designated by the Commis-
sion pursuant to this section, and that
itself has no parent.

(b) International standard for the legal
entity identifier. The legal entity identi-
fier used in all recordkeeping and all
swap data reporting required by this
part, following designation of the legal
entity identifier system as provided in
paragraph (c¢)(2) of this section, shall be
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issued under, and shall conform to, ISO
Standard 17442, Legal Entity Identifier
(LEI), issued by the International
Organisation for Standardisation.

(b) Technical principles for the legal en-
tity identifier. The legal entity identi-
fier used in all recordkeeping and all
swap data reporting required by this
part shall conform to the technical
principles set forth in paragraphs (b)(1)
through (6) of this section.

(1) Uniqueness. Only one legal entity
identifier shall be assigned to any legal
entity, and no legal entity identifier
shall ever be reused. Each entity with-
in a corporate organization or group
structure that acts as a counterparty
in any swap shall have its own legal en-
tity identifier.

(2) Neutrality. To ensure the persist-
ence of the legal entity identifier, it
shall have a format consisting of a sin-
gle data field, and shall contain either
no embedded intelligence or as little
embedded intelligence as practicable.
Entity characteristics of swap counter-
parties identified by legal entity iden-
tifiers shall constitute separate ele-
ments within a reference data system
as set forth in paragraphs (a), (c)(2),
(d), and (e) of this section.

(3) Reliability. The legal entity identi-
fier shall be supported by a trusted and
auditable method of verifying the iden-
tity of the legal entity to which it is
assigned, both initially and at appro-
priate intervals thereafter. The issuer
of legal entity identifiers shall main-
tain minimum reference or identifica-
tion data sufficient to verify that a
user has been correctly identified.
Issuance and maintenance of the legal
entity identifier, and storage and
maintenance of all associated data,
shall involve robust quality assurance
practices and system safeguards. At a
minimum, such system safeguards
shall include the system safeguards ap-
plied to swap data repositories by part
49 of this chapter.

(4) Open Source. The schema for the
legal entity identifier shall have an
open standard that ensures to the
greatest extent practicable that the
legal entity identifier is compatible
with existing automated systems of fi-
nancial market infrastructures, mar-
ket participants, and regulators.
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(5) Erxtensibility. The legal entity
identifier shall be capable of becoming
the single international standard for
unique identification of legal entities
across the financial sector on a global
basis. Therefore, it shall be sufficiently
extensible to cover all existing and po-
tential future legal entities of all types
that may be counterparties to swap,
OTC derivative, or other financial
transactions; that may be involved in
any aspect of the financial issuance
and transactions process; or that may
be subject to required due diligence by
financial sector entities.

(6) Persistence. The legal entity iden-
tifier assigned to an entity shall per-
sist despite all corporate events. When
a corporate event results in a new enti-
ty, the new entity shall receive a new
legal entity identifier, while the pre-
vious legal entity identifier or identi-
fiers continue to identify the prede-
cessor entity or entities in the record.

(c) Governance principles for the legal
entity identifier. The legal entity identi-
fier used in all recordkeeping and all
swap data reporting required by this
part shall conform to the governance
principles set forth in paragraphs (¢)(1)
through (4) of this section.

(1) International governance. The
issuance of the legal entity identifier
used pursuant to this section, and any
legal entity identifier utility formed
for the purpose of issuing legal entity
identifiers that are used pursuant to
this section, shall be subject to inter-
national supervision as follows:

(i) With respect to operations, by a
governance structure that includes the
Commission and other financial regu-
lators in any jurisdiction requiring use
of the legal entity identifier pursuant
to applicable law. The governance
structure shall have authority suffi-
cient to ensure, and shall ensure, that
issuance and maintenance of the legal
entity identifier system adheres on an
ongoing basis to the principles set
forth in this section.

(i1) With respect to adherence to ISO
Standard 17442, by the International
Organisation for Standardisation.

(2) Reference data access. Access to
reference data associated with the
legal entity identifier shall enable use
of the legal entity identifier as a public
good, while respecting applicable law
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regarding data confidentiality. Accord-
ingly:

(i) Reference data associated with the
legal entity identifier that is public
under applicable law shall be available
publicly and free of charge. Such data
shall include, without limitation, level
one reference data (i.e., the minimum
reference data needed to verify the
identity of the legal entity receiving
each legal entity identifier), and a cur-
rent directory of all issued legal entity
identifiers.

(ii) Collection and maintenance of,
and access to, reference data associated
with the legal entity identifier shall
comply with applicable laws on data
protection and confidentiality.

(3) Non-profit operation and funding.
Funding of both start-up and ongoing
operation of the legal entity identifier
system, including, without limitation,
any legal entity identifier utility
formed for the purpose of issuing legal
entity identifiers that are used pursu-
ant to this section, shall be conducted
on a non-profit, reasonable cost-recov-
ery basis, and shall be subject to inter-
national governance as provided in
paragraph (c)(1) of this section.

(4) Unbundling and non-restricted use.
Issuance of the legal entity identifier
shall not be tied to other services, if
any, offered by the issuer, and informa-
tion concerning the issuance process
for new legal entity identifiers must be
available publicly and free of charge.
Restrictions shall not be imposed on
use of the legal entity identifier by any
person in its own products and serv-
ices, or on use of the legal entity iden-
tifier and associated reference data by
any financial regulator. Any intellec-
tual property created as part of the
legal entity identifier system shall be
treated in a manner consistent with
open source principles.

(6) Commercial advantage prohibition.
The legal entity identifier utility pro-
viding legal entity identifiers for use in
compliance with this part shall not
make any commercial or business use
(other than the operation of the util-
ity) of any reference data associated
with the legal entity identifier that is
not available to the public free of
charge. This restriction shall also
apply to any entity or person that par-
ticipates in the utility, that is legally
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or otherwise affiliated or associated
with the utility, or that provides third-
party services to the utility or to any
component, partner, affiliate, or asso-
ciate thereof.

(e) Designation of the legal entity iden-
tifier system. (1) The Commission shall
determine, as provided in paragraphs
(e)(1)(i) through (iii) of this section,
whether a legal entity identifier sys-
tem that satisfies the requirements set
forth in this section is available to pro-
vide legal entity identifiers for reg-
istered entities and swap counterpar-
ties required to comply with this part.

(i) In making this determination, the
Commission shall consider, without
limitation, the following factors:

(A) Whether the LEI provided by the
LEI utility is issued under, and con-
forms to, ISO Standard 17442, Legal En-
tity Identifier (LEI).

(B) Whether the LEI provided by the
LEI utility complies with all of the
technical principles set forth in this
rule.

(C) Whether the LEI utility complies
with all of the governance principles
set forth in this rule.

(D) Whether the LEI utility has dem-
onstrated that it in fact can provide
LEIs complying with this section for
identification of swap counterparties
in swap data reporting commencing as
of the compliance dates set forth in
§45.5.

(E) The acceptability of the LEI util-
ity to industry participants required to
use the LEI in complying with this
part.

(ii) In making this determination,
the Commission shall consider all can-
didates meeting the criteria set forth
in paragraph (e)(1)(i) of this section,
but shall not consider any candidate
that does not demonstrate that it in
fact can provide LEIs for identification
of swap counterparties in swap data re-
porting commencing as of the compli-
ance dates set forth in this part.

(iii) The Commission shall make this
determination at a time it believes is
sufficiently prior to the compliance
dates set forth this part to enable
issuance of LEIs far enough in advance
of those compliance dates to enable
compliance with this part.

(2) If the Commission determines
pursuant to paragraph (e)(1) of this sec-
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tion that such a legal entity identifier
system is available, the Commission
shall designate the legal entity identi-
fier system as the provider of legal en-
tity identifiers to be used in record-
keeping and swap data reporting pursu-
ant to this part, by means of a Com-
mission order that is published in the
FEDERAL REGISTER and on the Web site
of the Commission, as soon as prac-
ticable after such determination is
made. The order shall include notice of
this designation, the contact informa-
tion of the LEI utility, and informa-
tion concerning the procedure and re-
quirements for obtaining legal entity
identifiers.

(3) If the Commission determines
pursuant to paragraph (e)(1) of this sec-
tion that such a legal entity identifier
system is not yet available, the Com-
mission shall publish notice of the de-
termination in the FEDERAL REGISTER
and on the Web site of the Commission,
as soon as practicable after the deter-
mination is made. If the Commission
later determines, pursuant to para-
graphs (e)(1)(i) and (ii) of this section,
that such a legal entity identifier sys-
tem has become available, the Commis-
sion shall designate the legal entity
identifier system as the provider of
legal entity identifiers to be used in
recordkeeping and swap data reporting
pursuant to this part, by means of a
Commission order that is published in
the FEDERAL REGISTER and on the Web
site of the Commission, as soon as
practicable after such determination is
made. The order shall include notice of
this designation, the contact informa-
tion of the LEI utility, and informa-
tion concerning the procedure and re-
quirements for obtaining legal entity
identifiers.

(e) Reference data reporting—(1) Re-
porting of level one reference data. Level
one reference data for each
counterparty to any swap subject to
the jurisdiction of the Commission
shall be reported, by means of self-reg-
istration, third-party registration, or
both, into a public level one reference
database maintained by the issuer of
the legal entity identifier designated
by the Commission pursuant to para-
graph (d) of this section. Such level one
reference data shall be reported at a
time sufficient to ensure that the
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counterparty’s legal entity identifier is
available for inclusion in record-
keeping and swap data reporting as re-
quired by this section. All subsequent
changes and corrections to level one
reference data previously reported
shall be reported to the issuer, by
means of self-registration, third-party
registration, or both, as soon as tech-
nologically practicable following oc-
currence of any such change or dis-
covery of the need for a correction.

(2) Reporting of level two reference
data. (i) Level two reference data for
each counterparty to any swap subject
to the jurisdiction of the Commission,
consisting of the identity of the
counterparty’s ultimate parent, shall
be reported, by means of self-registra-
tion, third-party registration, or both,
into a level two reference database.
Where applicable law forbids such re-
porting, that fact and the citation of
the law in question shall be reported in
place of the data to which such law ap-
plies.

(ii) All non-public level two reference
data reported to the level two reference
database shall be confidential, non-
public, and available only to financial
regulators in any jurisdiction requiring
use of the legal entity identifier pursu-
ant to applicable law.

(iii) The Commission shall determine
the location of the level two reference
database by means of a Commission
order that is published in the FEDERAL
REGISTER and on the Web site of the
Commission, as soon as practicable
after such determination is made. The
order shall include notice of the loca-
tion of the level two reference data-
base, and information concerning the
procedure and requirements for report-
ing level two reference data to the
database.

(iv) The obligation to report level
two reference data does not apply until
the Commission has determined the lo-
cation of the level two reference data-
base as provided in paragraph (e)(2)(iii)
of this section.

(v) After the Commission determines
the location of the level two reference
database pursuant to paragraph
(e)(2)(iii) of this section, required level
two reference data shall be reported at
a time sufficient to ensure that it is in-
cluded in the database when the
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counterparty’s legal entity identifier is
included in recordkeeping and swap
data reporting as required by this sec-
tion.

(vi) All subsequent changes and cor-
rections to required level two reference
data previously reported shall be re-
ported into the level two reference
database, by means of self-registration,
third-party registration, or both, as
soon as technologically practicable fol-
lowing occurrence of any such change
or discovery of the need for a correc-
tion.

(f) Use of the legal entity identifier sys-
tem by registered entities and swap
counterparties. (1) When a legal entity
identifier system has been designated
by the Commission pursuant to para-
graph (e) of this section, each reg-
istered entity and swap counterparty
shall use the legal entity identifier
provided by that system in all record-
keeping and swap data reporting pursu-
ant to this part.

(2) Before a legal entity identifier
system has been designated by the
Commission, each registered entity and
swap counterparty shall use a sub-
stitute counterparty identifier created
and assigned by a swap data repository
in all recordkeeping and swap data re-
porting pursuant to this part, as fol-
lows:

(i) When a swap involving one or
more counterparties for which no sub-
stitute counterparty identifier has yet
been created and assigned is reported
to a swap data repository, the swap
data repository shall create a sub-
stitute counterparty identifier for each
such counterparty as provided in para-
graph (£)(2)(ii) of this section, and as-
sign the substitute counterparty iden-
tifier to that counterparty, as soon as
technologically practicable after that
swap is first reported to the swap data
repository. In lieu of creating a sub-
stitute identifier as provided in para-
graph (f)(2)(ii), the swap data reposi-
tory may assign a unique substitute
identifier provided by a third party
service provider, if such identifier com-
plies with all of the principles for LEIs
set forth in this part.

(ii) Each such substitute
counterparty identifier created by a
swap data repository shall consist of a
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single data field that contains two
components, including:

(A) The unique alphanumeric code as-
signed to the swap data repository by
the Commission for the purpose of
identifying the swap data repository;
and

(B) An alphanumeric code generated
and assigned to that counterparty by
the automated systems of the swap
data repository, which shall be unique
with respect to all such substitute

counterparty identifier codes gen-
erated and assigned by that swap data
repository.

(iii) The swap data repository shall
transmit each substitute counterparty
identifier thus created to each
counterparty to the swap, to each
other registered entity associated with
the swap, to each registered entity or
swap counterparty who has made any
report of any swap data to the swap
data repository, and to each swap data
repository registered with the Commis-
sion, as soon as technologically prac-
ticable after creation and assignment
of the substitute counterparty identi-
fier.

(iv) Once any swap data repository
has created and assigned such a sub-
stitute counterparty identifier to a
swap counterparty and has transmitted
it as required by paragraph (f)(2)(iii) of
this section, all registered entities and
swap counterparties shall use that sub-
stitute counterparty identifier to iden-
tify that counterparty in all swap data
recordkeeping and reporting, until
such time as the Commission des-
ignates a legal entity identifier system
pursuant to paragraph (e) of this sec-
tion.

(3) For swaps reported pursuant to
this part prior to Commission designa-
tion of a legal entity identifier system,
after such designation each swap data
repository shall map the legal entity
identifiers for the counterparties to the
substitute counterparty identifiers in
the record for each such swap.

(4) Prior to October 15, 2012, if a legal
entity identifier system has been des-
ignated by the Commission as provided
in this section, but a reporting
counterparty’s automated systems are
not yet prepared to include legal entity
identifiers in recordkeeping and swap
data reporting pursuant to this part,
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the counterparty shall be excused from
complying with paragraph (f)(1) of this
section, and shall instead comply with
paragraph (f)(2) of this section, until
its automated systems are prepared
with respect to legal entity identifiers,
at which time it must commence com-
pliance with paragraph (f)(1) of this
section. This paragraph shall have no
effect on or after October 15, 2012.

§45.7 Unique product identifiers.

Each swap subject to the jurisdiction
of the Commission shall be identified
in all recordkeeping and all swap data
reporting pursuant to this part by
means of a unique product identifier
and product classification system as
specified in this section. Each swap suf-
ficiently standardized to receive a
unique product identifier shall be iden-
tified by a unique product identifier.
BEach swap not sufficiently standard-
ized for this purpose shall be identified
by its description using the product
classification system.

(a) Requirements for the unique product
identifier and product classification sys-
tem. The unique product identifier and
product classification system shall
identify and describe the swap asset
class and the sub-type within that
asset class to which the swap belongs,
and the underlying product for the
swap, with sufficient distinctiveness
and specificity to enable the Commis-
sion and other financial regulators to
fulfill their regulatory responsibilities
and to assist in real time reporting of
swaps as provided in the Act and part
43 of this chapter. The level of distinc-
tiveness and specificity which the
unique product identifier will provide
shall be determined separately for each
swap asset class.

(b) Designation of the unique product
identifier and product classification sys-
tem. (1) The Commission shall deter-
mine when a unique product identifier
and product classification system that
is acceptable to the Commission and
satisfies the requirements set forth in
this section is available for use in com-
pliance with this section.

(2) When the Commission determines
that such a unique product identifier
and product classification system is
available, the Commission shall des-
ignate the unique product identifier
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and product classification system to be
used in recordkeeping and swap data
reporting pursuant to this part, by
means of a Commission order that is
published in the FEDERAL REGISTER
and on the Web site of the Commission,
as soon as practicable after such deter-
mination is made. The order shall in-
clude notice of this designation, the
contact information of the issuer of
such unique product identifiers, and in-
formation concerning the procedure
and requirements for obtaining unique
product identifiers and using the prod-
uct classification system.

(c) Use of the unique product identifier
and product classification system by reg-
istered entities and swap counterparties.
(1) When a unique product identifier
and product classification system has
been designated by the Commission
pursuant to paragraph (b) of this sec-
tion, each registered entity and swap
counterparty shall use the unique prod-
uct identifier and product classifica-
tion system in all recordkeeping and
swap data reporting pursuant to this
part.

(2) Before a unique product identifier
and product classification system has
been designated by the Commission,
each registered entity and swap
counterparty shall use the internal
product identifier or product descrip-
tion used by the swap data repository
to which a swap is reported in all rec-
ordkeeping and swap data reporting
pursuant to this part.

§45.8 Determination of which
counterparty must report.

The determination of which

counterparty is the reporting

counterparty for a swap shall be made
as provided in this section.

(a) If only one counterparty is a swap
dealer, the swap dealer shall be the re-
porting counterparty.

(b) If neither counterparty is a swap
dealer, and only one counterparty is a
major swap Dparticipant, the major
swap participant shall be the reporting
counterparty.

(c) If both counterparties are non-SD/
MSP counterparties, and only one
counterparty is a financial entity as
defined in CEA section 2(h)(7)(C), the
counterparty that is a financial entity
shall be the reporting counterparty.
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(d) If both counterparties are swap
dealers, or both counterparties are
major swap participants, or both
counterparties are non-SD/MSP
counterparties that are financial enti-
ties as defined in CEA section
2(h)(7)(C), or both counterparties are
non-SD/MSP counterparties and nei-
ther counterparty is a financial entity
as defined in CEA section 2(h)(7)(C):

(1) For a swap executed on or pursu-
ant to the rules of a swap execution fa-
cility or designated contract market,
the counterparties shall agree which
counterparty shall be the reporting
counterparty. The counterparties shall
make this agreement after the swap
execution facility or designated con-
tract market notifies the counterpar-
ties, as provided in paragraph (h)(2) of
this section, that paragraph (d) of this
section applies to them, and not later
than the end of the first business day
following the date of execution of the
swap. After this agreement is reached,
the reporting counterparty shall report
to the swap data repository that it is
the reporting counterparty.

(2) For an off-facility swap, the
counterparties shall agree as one term
of their swap which counterparty shall
be the reporting counterparty.

(e) Notwithstanding the provisions of
paragraphs (a) through (d) of this sec-
tion, if both counterparties to a swap
are non-SD/MSP counterparties and
only one counterparty is a U.S. person,
that counterparty shall be the report-
ing counterparty.

(f) Notwithstanding the provisions of
paragraphs (a) through (e) of this sec-
tion, if neither counterparty to a swap
is a U.S. person, but the swap is exe-
cuted on a swap execution facility or
designated contract market or other-
wise executed in the United States, or
is cleared by a derivatives clearing or-
ganization:

(1) For such a swap executed on or
pursuant to the rules of a swap execu-
tion facility or designated contract
market, the counterparties shall agree
which counterparty shall be the report-
ing counterparty. The counterparties
shall make this agreement after the
swap execution facility or designated
contract market notifies the counter-
parties, as provided in paragraph (h)(2)
of this section, that neither
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counterparty is a U.S. person, and not
later than the end of the first business
day following the date of execution of
the swap. After this agreement is
reached, the reporting counterparty
shall report to the swap data reposi-
tory that it is the reporting
counterparty.

(2) For an off-facility swap, the
counterparties shall agree as one term
of their swap which counterparty shall
be the reporting counterparty.

(g) If a reporting counterparty se-
lected pursuant to paragraphs (a)
through (f) of this section ceases to be
a counterparty to a swap due to an as-
signment or novation, the reporting
counterparty for reporting of required
swap continuation data following the
assignment or novation shall be se-
lected from the two current counter-
parties as provided in paragraphs (g)(1)
through (4) of this section.

(1) If only one counterparty is a swap
dealer, the swap dealer shall be the re-
porting counterparty and shall fulfill
all counterparty reporting obligations.

(2) If neither counterparty is a swap
dealer, and only one counterparty is a
major swap participant, the major
swap participant shall be the reporting
counterparty and shall fulfill all
counterparty reporting obligations.

(3) If both counterparties are non-SD/
MSP counterparties, and only one
counterparty is a U.S. person, that
counterparty shall be the reporting

counterparty and shall fulfill all
counterparty reporting obligations.
4) In all other cases, the

counterparty that replaced the pre-
vious reporting counterparty by reason
of the assignment or novation shall be
the reporting counterparty, unless oth-
erwise agreed by the counterparties.

(h) For all swaps executed on or pur-
suant to the rules of a swap execution
facility or designated contract market,
the rules of the swap execution facility
or designated contract market must re-
quire each swap counterparty to pro-
vide sufficient information to the swap
execution facility or designated con-
tract market to enable the swap execu-
tion facility or designated contract
market to report all swap creation
data as provided in this part.

(1) To achieve this, the rules of the
swap execution facility or designated
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contract market must require each
market participant placing an order
with respect to any swap traded on the
swap execution facility or designated
contract market to include in the
order, without limitation:

(i) The legal entity identifier of the
market participant placing the order,
if available.

(ii) A yes/mo indication of whether
the market participant is a swap dealer
with respect to the product with re-
spect to which the order is placed.

(iii) A yes/no indication of whether
the market participant is a major swap
participant with respect to the product
with respect to which the order is
placed.

(iv) A yes/mo indication of whether
the market participant is a financial
entity as defined in CEA section
@)(M)(T(C).

(v) A yes/no indication of whether the
market participant is a U.S. person.

(vi) If applicable, an indication that
the market participant will elect the
clearing requirement exception in CEA
section (2)(h)(7) for any swap resulting
from the order.

(vii) If the swap will be allocated:

(A) An indication that the swap will
be allocated.

(B) The legal entity identifier of the
agent.

(C) An indication of whether the
swap is a post-allocation swap.

(D) If the swap is a post-allocation
swap, the unique swap identifier of the
original transaction between the re-
porting counterparty and the agent.

(2) To achieve this, the swap execu-
tion facility or designated contract
market must use the information ob-
tained pursuant to paragraph (h)(1) of
this section to identify the
counterparty that is the reporting
counterparty pursuant to the CEA and
this section, wherever possible. If the
swap execution facility or designated
contract market cannot identify the
reporting counterparty from the infor-
mation available to it as specified in
paragraph (h) of this section, the swap
execution facility or designated con-
tract market shall:

(1) Notify each counterparty, as soon
as technologically practicable after
execution of the swap, that it cannot
identify whether that counterparty is
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the reporting counterparty, and, if ap-
plicable, that neither counterparty is a
U.S. person; and

(ii) Transmit to each counterparty
the LEI (or substitute identifier as pro-
vided in this section) of the other
counterparty.

§45.9 Third-party facilitation of data
reporting.

Registered entities and swap counter-
parties required by this part to report
required swap creation data or required
swap continuation data, while remain-
ing fully responsible for reporting as
required by this part, may contract
with third-party service providers to
facilitate reporting.

§45.10 Reporting to a single swap data
repository.

All swap data for a given swap must
be reported to a single swap data repos-
itory, which shall be the swap data re-
pository to which the first report of re-
quired swap creation data is made pur-
suant to this part.

(a) Swaps executed on a swap execution
facility or designated contract market. To
ensure that all swap data for a swap ex-
ecuted on or pursuant to the rules of a
swap execution facility or designated
contract market is reported to a single
swap data repository:

(1) The swap execution facility or
designated contract market that re-
ports required swap creation data as
required by §45.3 shall report all such
data to a single swap data repository.
As soon as technologically practicable
after execution, the swap execution fa-
cility or designated contract market
shall transmit to both counterparties
to the swap, and to the derivatives
clearing organization, if any, that will
clear the swap, both:

(i) The identity of the swap data re-
pository to which required swap cre-
ation data is reported by the swap exe-
cution facility or designated contract
market; and

(ii) The unique swap identifier for the
swap, created pursuant to §45.5.

(2) Thereafter, all required swap cre-
ation data and all required swap con-
tinuation data reported for the swap
reported by any registered entity or
counterparty shall be reported to that
same swap data repository (or to its
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successor in the event that it ceases to
operate, as provided in part 49 of this
chapter).

(b) Off-facility swaps with a swap deal-
er or major swap participant reporting
counterparty. To ensure that all swap
data for such swaps is reported to a
single swap data repository:

(1) If the reporting counterparty re-
ports primary economic terms data to
a swap data repository as required by
§45.3:

(i) The reporting counterparty shall
report primary economic terms data to
a single swap data repository.

(ii) As soon as technologically prac-
ticable after execution, but no later
than as required pursuant to §45.3, the
reporting counterparty shall transmit
to the other counterparty to the swap
both the identity of the swap data re-
pository to which primary economic
terms data is reported by the reporting
counterparty, and the unique swap
identifier for the swap created pursu-
ant to §45.5.

(iii) If the swap will be cleared, the
reporting counterparty shall transmit
to the derivatives clearing organiza-
tion at the time the swap is submitted
for clearing both the identity of the
swap data repository to which primary
economic terms data is reported by the
reporting counterparty, and the unique
swap identifier for the swap created
pursuant to §45.5.

(2) If the reporting counterparty is
excused from reporting primary eco-
nomic terms data as provided in
§45.3(b) or (c):

(i) Paragraph (b)(1) of this section
shall not apply.

(ii) At the time the swap is submitted
for clearing, the reporting
counterparty shall transmit to the de-
rivatives clearing organization the
unique swap identifier for the swap cre-
ated pursuant to §45.5, and notify the
derivatives clearing organization that
the reporting counterparty has not re-
ported any required swap creation data
for the swap to a swap data repository.

(iii) The derivatives clearing organi-
zation shall report all required swap
creation data for the swap to a single
swap data repository. As soon as tech-
nologically practicable after clearing,
the derivatives clearing organization
shall transmit to both counterparties
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to the swap the identity of the swap
data repository to which required swap
creation data is reported by the deriva-
tives clearing organization, and shall
transmit to the non-reporting
counterparty the unique swap identi-
fier for the swap.

(3) Thereafter, all required swap cre-
ation data and all required swap con-
tinuation data reported for the swap,
by any registered entity or
counterparty, shall be reported to the
swap data repository to which swap
data has been reported pursuant to
paragraph (b)(1) or (b)(2) of this section
(or to its successor in the event that it
ceases to operate, as provided in part 49
of this chapter).

(c) Off-facility swaps with a non-SD/
MSP reporting counterparty. To ensure
that all swap data for such swaps is re-
ported to a single swap data repository:

(1) If the reporting counterparty re-
ports primary economic terms data to
a swap data repository as required by
§45.3:

(i) The reporting counterparty shall
report primary economic terms data to
a single swap data repository.

(ii) As soon as technologically prac-
ticable after execution, but no later
than as required pursuant to §45.3, the
reporting counterparty shall transmit
to the other counterparty to the swap
the identity of the swap data reposi-
tory to which primary economic terms
data was reported by the reporting
counterparty.

(iii) If the swap will be cleared, the
reporting counterparty shall transmit
to the derivatives clearing organiza-
tion at the time the swap is submitted
for clearing the identity of the swap
data repository to which primary eco-
nomic terms data was reported by the
reporting counterparty.

(2) If the reporting counterparty will
be excused from reporting primary eco-
nomic terms data as provided in
§45.3(b) or (c):

(i) Paragraph (c)(1) of this section
shall not apply.

(ii) At the time the swap is submitted
for clearing, the reporting
counterparty shall notify the deriva-
tives clearing organization that the re-
porting counterparty has not reported
any required swap creation data for the
swap to a swap data repository.
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(iii) The derivatives clearing organi-
zation shall report all required swap
creation data for the swap to a single
swap data repository. As soon as tech-
nologically practicable after clearing,
the derivatives clearing organization
shall transmit to both counterparties
to the swap the identity of the swap
data repository to which required swap
creation data is reported by the deriva-
tives clearing organization.

(3) The swap data repository to which
the swap is reported as provided in
paragraph (c) of this section shall
transmit the unique swap identifier
created pursuant to §45.5 to both
counterparties and to the derivatives
clearing organization, if any, as soon
as technologically practicable after
creation of the unique swap identifier.

(4) Thereafter, all required swap cre-
ation data and all required swap con-
tinuation data reported for the swap,
by any registered entity or
counterparty, shall be reported to the
swap data repository to which swap
data has been reported pursuant to
paragraph (c)(1) or (2) of this section
(or to its successor in the event that it
ceases to operate, as provided in part 49
of this chapter).

§45.11 Data reporting for swaps in a
swap asset class not accepted by
any swap data repository.

(a) Should there be a swap asset class
for which no swap data repository reg-
istered with the Commission currently
accepts swap data, each registered en-
tity or counterparty required by this
part to report any required swap cre-
ation data or required swap continu-
ation data with respect to a swap in
that asset class must report that same
data to the Commission.

(b) Data reported to the Commission
pursuant to this section shall be re-
ported at times announced by the Com-
mission and in an electronic file in a
format acceptable to the Commission.

(c) Delegation of authority to the
Chief Information Officer: The Com-
mission hereby delegates to its Chief
Information Officer, until the Commis-
sion orders otherwise, the authority
set forth in paragraph (c) of this sec-
tion, to be exercised by the Chief Infor-
mation Officer or by such other em-
ployee or employees of the Commission



Commodity Futures Trading Commission

as may be designated from time to
time by the Chief Information Officer.
The Chief Information Officer may sub-
mit to the Commission for its consider-
ation any matter which has been dele-
gated in this paragraph. Nothing in
this paragraph prohibits the Commis-
sion, at its election, from exercising
the authority delegated in this para-
graph. The authority delegated to the
Chief Information Officer by paragraph
(c) of this section shall include:

(1) The authority to determine the
manner, format, coding structure, and
electronic data transmission standards
and procedures acceptable to the Com-
mission for the purposes of paragraphs
(a) and (b) of this section.

(2) The authority to determine
whether the Commission may permit
or require use by reporting entities or
counterparties in reporting pursuant to
this section of one or more particular
data standards (such as FIX, FpML,
ISO 20022, or some other standard), in
order to accommodate the needs of dif-
ferent communities of users.

(3) The dates and times at which re-
quired swap creation data or required
swap continuation data shall be re-
ported pursuant to this section.

(d) The Chief Information Officer
shall publish from time to time in the
FEDERAL REGISTER and on the Web site
of the Commission the format, data
schema, electronic data transmission
methods and procedures, and dates and
times for reporting acceptable to the
Commission with respect to swap data
reporting pursuant to this section.

§45.12 Voluntary supplemental report-
ing

(a) For purposes of this section, the
term voluntary, supplemental report
means any report of swap data to a
swap data repository that is not re-
quired to be made pursuant to this part
or any other part in this chapter.

(b) A voluntary, supplemental report
may be made only by a counterparty to
the swap in connection with which the

voluntary, supplemental report is
made, or by a third-party service pro-
vider acting on behalf of a

counterparty to the swap.

(c) A voluntary, supplemental report
may be made either to the swap data
repository to which all required swap
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creation data and all required swap
continuation data is reported for the
swap pursuant to §§45.3 and 45.10, or to
a different swap data repository.

(d) A voluntary, supplemental report
must contain:

(1) An indication that the report is a
voluntary, supplemental report.

(2) The unique swap identifier created
pursuant to §§45.5 and 45.9. Therefore,
no voluntary, supplemental report may
be made until after the unique swap
identifier has been created pursuant to
§§45.5 and 45.9 and has been trans-
mitted to the counterparty making the
voluntary, supplemental report.

(3) The identity of the swap data re-
pository to which all required swap
creation data and all required swap
continuation data is reported for the
swap pursuant to §§45.3 and 45.10, if the
voluntary supplemental report is made
to a different swap data repository.

(4) The legal entity identifier (or sub-
stitute identifier) required by §45.6 for
the counterparty making the vol-
untary, supplemental report.

(5) If applicable, an indication that
the voluntary, supplemental report is
made pursuant to the laws or regula-
tions of any jurisdiction outside the
United States.

(e) If a counterparty that has made a
voluntary, supplemental report dis-
covers any errors in the swap data in-
cluded in the voluntary, supplemental
report, the counterparty must report a
correction of each such error to the
swap data repository to which the vol-
untary, supplemental report was made,
as soon as technologically practicable
after discovery of any such error.

§45.13 Required data standards.

(a) Data maintained and furnished to
the commission by swap data repositories.
A swap data repository shall maintain
all swap data reported to it in a format
acceptable to the Commission, and
shall transmit all swap data requested
by the Commission to the Commission
in an electronic file in a format accept-
able to the Commission.

(b) Data reported to swap data reposi-
tories. In reporting swap data to a swap
data repository as required by this
part, each reporting entity or
counterparty shall use the facilities,
methods, or data standards provided or
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required by the swap data repository to
which the entity or counterparty re-
ports the data. A swap data repository
may permit reporting entities and
counterparties to use various facilities,
methods, or data standards, provided
that its requirements in this regard en-
able it to meet the requirements of
paragraph (a) of this section with re-
spect to maintenance and transmission
of swap data.

(c) Delegation of authority to the Chief
Information Officer. The Commission
hereby delegates to its Chief Informa-
tion Officer, until the Commission or-
ders otherwise, the authority set forth
in this paragraph (c), to be exercised by
the Chief Information Officer or by
such other employee or employees of
the Commission as may be designated
from time to time by the Chief Infor-
mation Officer. The Chief Information
Officer may submit to the Commission
for its consideration any matter which
has been delegated in this paragraph
(c). Nothing in this paragraph prohibits
the Commission, at its election, from
exercising the authority delegated in
this paragraph. The authority dele-
gated to the Chief Information Officer
by this paragraph (c) shall include:

(1) The authority to determine the
manner, format, coding structure, and
electronic data transmission standards
and procedures acceptable to the Com-
mission for the purposes of paragraph
(a) of this section.

(2) The authority to determine
whether the Commission may permit
or require use by reporting entities or
counterparties, or by swap data reposi-
tories, of one or more particular data
standards (such as FIX, FpML, ISO
20022, or some other standard), in order
to accommodate the needs of different
communities of users, or to enable
swap data repositories to comply with
paragraph (a) of this section.

(d) The Chief Information Officer
shall publish from time to time in the
FEDERAL REGISTER and on the Web site
of the Commission the format, data
schema, and electronic data trans-
mission methods and procedures ac-
ceptable to the Commission.
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§45.14 Reporting of errors and omis-
sions in previously reported data.

(a) Each registered entity and swap
counterparty required by this part to
report swap data to a swap data reposi-
tory, to any other registered entity or
swap counterparty, or to the Commis-
sion shall report any errors and omis-
sions in the data so reported. Correc-
tions of errors or omissions shall be re-
ported as soon as technologically prac-
ticable after discovery of any such
error or omission. With respect to
swaps for which required swap continu-
ation data is reported using the snap-
shot reporting method, reporting
counterparties fulfill the requirement
to report errors or omissions in state
data previously reported by making ap-
propriate corrections in their next
daily report of state data as required
by this part.

(b) BEach counterparty to a swap that
is not the reporting counterparty as
determined pursuant to §45.8, and that
discovers any error or omission with
respect to any swap data reported to a
swap data repository for that swap,
shall promptly notify the reporting
counterparty of each such error or
omission. Upon receiving such notice,
the reporting counterparty shall report
a correction of each such error or omis-
sion to the swap data repository as pro-
vided in paragraph (a) of this section.

(c) Unless otherwise approved by the
Commission, or by the Chief Informa-
tion Officer pursuant to §456.13, each
registered entity or swap counterparty
reporting corrections to errors or omis-
sions in data previously reported as re-
quired by this section shall report such
corrections in the same format as it re-
ported the erroneous or omitted data.
Unless otherwise approved by the Com-
mission, or by the Chief Information
Officer pursuant to §45.13, a swap data
repository shall transmit corrections
to errors or omission in data pre-
viously transmitted to the Commission
in the same format as it transmitted
the erroneous or omitted data.
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APPENDIX 1 TO PART 45—TABLES OF MINIMUM PRIMARY ECONOMIC TERMS DATA

Minimum Primary

EXHIBIT A

Economic Terms Data

CREDIT SWAPS AND EQUITY SWAPS
(Enter N/A for fields that are not applicable)

Data categories and fields

Comment

The Unique Swap Identifier for the swap

As provided in § 45.5. . For cleared swaps
between two non-SD/MSP counterparties (for
which the SDR will create the USI), if the DCO has
not received the USI, the DCO reports the internal
identifier assigned to the swap by the automated
systems of the DCO upon acceptance of the swap
for clearing, in addition to the internal identifiers
reported pursuant to § 45.3(d)(2)

The Legal Entity Identifier of the reporting
counterparty*

As provided in § 45.6. If no CFTC-designated
Legal Entity Identifier for the reporting
counterparty* is yet available, enter the internal
identifier for the reporting counterparty* used by
the swap data repository. If no repository identifier
yet exists, the repository fills in this field after
creating its identifier

An indication of whether the reporting
counterparty* is a swap dealer with respect to the
swap

Yes/No

An indication of whether the reporting
counterparty* is a major swap participant with
respect to the swap

Yes/No

If the reporting counterparty* is not a swap dealer
or a major swap participant with respect to the
swap, an indication of whether the reporting
counterparty* is a financial entity as defined in
CEA section 2(h)(7)(C)

Yes/No

An indication of whether the reporting
counterparty™® is a U.S. person.

Yes/No

An indication that the swap will be allocated

Yes/No

If the swap will be allocated, or is a post-allocation
swap, the Legal Entity Identifier of the agent

As provided in § 45.6. If no CFTC-designated
Legal Entity Identifier for the agent is yet
available, enter the internal identifier for the agent
used by the swap data repository. If no repository
identifier yet exists, the repository fills in this field
after creating its identifier

An indication that the swap is a post-allocation
swap

Yes/No

If the swap is a post-allocation swap, the unique
swap identifier of the original transaction between
the reporting counterparty and the agent

As provided in § 45.5

The Legal Entity Identifier of the non-reporting
party**

As provided in § 45.6

If no CFTC-approved Legal Entity Identifier for
the non-reporting counterparty** is yet available,
the internal identifier for the non-reporting
counterparty** used by the swap data repository

If no repository identifier yet exists, the repository
fills in this field after creating its identifier
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An indication of whether the non-reporting
counterparty** is a swap dealer with respect to the
swap

Yes/No

An indication of whether the non-reporting
counterparty** is a major swap participant with
respect to the swap

Yes/No

If the non-reporting counterparty** is not a swap
dealer or a major swap participant with respect to
the swap, an indication of whether the non-
reporting counterparty** is a financial entity as
defined in CEA section 2(h)(7)(C)

Yes/No

An indication of whether the non-reporting
counterparty** is a U.S. person.

Yes/No

The Unique Product Identifier assigned to the swap

As provided in § 45.7

If no Unique Product Identifier is available for the
swap because the swap is not sufficiently
standardized, the taxonomic description of the
swap pursuant to the CETC-approved product
classification system

If no CFTC-approved UPI and product
classification system is yet available, the internal
product identifier or product description used by
the swap data repository

An indication that the swap is a multi-asset swap

Field values: Yes, Not applicable

For a multi-asset class swap, an indication of the
primary asset class

Generally, the asset class traded by the desk trading
the swap for the reporting counterparty. Field
values: credit, equity, FX, rates, other commodity

For a multi-asset class swap, an indication of the
secondary asset class(es)

Field values: credit, equity, FX, rates, other
commodity

An indication that the swap is a mixed swap

Field values: Yes, Not applicable

For a mixed swap reported to two non-dually-
registered swap data repositories, the identity of the
other swap data repository (if any) to which the
swap is or will be reported

An indication of the counterparty purchasing
protection

Field values: LEI if available, or substitute
identifier as above if LEI is not yet available

An indication of the counterparty selling protection

Field values: LEI if available, or substitute
identifier as above if LEI is not yet available

Information identifying the reference entity

The entity that is the subject of the protection being
purchased and sold in the swap. Field values: LEI
if available, or substitute identifier as above if LEI
is not yet available, or name

Contract type

E.g., swap, swaption, forward, option, basis swap,
index swap, basket swap

Block trade indicator

Indication (Yes/No) of whether the swap qualifies
as a block trade or large notional swap. Until the

CFTC determines an appropriate minimum block

size for the swap asset class involved, pursuant to
part 43, enter N/A

Execution timestamp

The date and time of the trade, expressed using
Coordinated Universal Time (“UCT”)
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Execution venue

The swap execution facility or designated contract
market on or pursuant to the rules of which the
swap was executed. Field values: Identifier (if
available) or name of the swap execution facility or
designated contract market, or “off-facility” if not
so executed

Start date

The date on which the swap starts or goes into
effect

Maturity, termination or end date

The date on which the swap expires

The price

E.g., strike price, initial price, spread

The notional amount, and the currency in which the
notional amount is expressed

The amount and currency (or currencies) of any up-
front payment

Payment frequency of the reporting counterparty

A description of the payment stream of the
reporting counterparty, e.g., coupon

Payment frequency of the non-reporting
counterparty

A description of the payment stream of the non-
reporting counterparty, e.g., coupon

Timestamp for submission to swap data repository

Time and date of submission to the swap data
repository, expressed using Coordinated Universal
Time (“UCT”), as recorded by an automated
system where available, or as recorded manually
where an automated system is not available

Clearing indicator

Yes/No indication of whether the swap will be
cleared by a derivatives clearing organization

Clearing venue

Identifier (if available) or name of the derivatives
clearing organization

If the swap will not be cleared, an indication of
whether the clearing requirement exception in CEA
section (2)(h)(7) was elected

Yes/No

The identity of the counterparty electing the
clearing requirement exception in CEA section

@)(M)(T)

Field values: LEI if available, or substitute
identifier as above if LEI is not yet available

Indication of collateralization

Is the swap collateralized, and if so to what extent?
Field values: Uncollateralized, partially
collateralized, one-way collateralized, fully
collateralized

Any other term(s) of the swap matched or affirmed
by the counterparties in verifying the swap

Use as many fields as required to report each such
term

* Applies to counterparty 1 if a swap execution facility or designated contract market reports and does
not know which counterparty is the reporting counterparty

** Applies to counterparty 2 if a swap execution facility or designated contract market reports and does
not know which counterparty is the non-reporting counterparty
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Minimum Primary

EXHIBIT B

Economic Terms Data

FOREIGN EXCHANGE TRANSACTIONS
(OTHER THAN CROSS-CURRENCY SWAPS)
(Enter N/A for fields that are not applicable)

Data fields

Comments

The Unique Swap Identifier for the swap

As provided in § 45.5. For cleared swaps between
two non-SD/MSP counterparties (for which the
SDR will create the USI), if the DCO has not
received the USI, the DCO reports the internal
identifier assigned to the swap by the automated
systems of the DCO upon acceptance of the swap
for clearing, in addition to the internal identifiers
reported pursuant to § 45.3(d)(2)

The Legal Entity Identifier of the reporting
counterparty*

As provided in § 45.6. If no CFTC-designated
Legal Entity Identifier for the reporting
counterparty* is yet available, enter the internal
identifier for the reporting counterparty* used by
the swap data repository. If no repository identifier
yet exists, the repository fills in this field after
creating its identifier

An indication of whether the reporting
counterparty* is a swap dealer with respect to the
swap

Yes/No

An indication of whether the reporting
counterparty* is a major swap participant with
respect to the swap

Yes/No

If the reporting counterparty* is not a swap dealer
or a major swap participant with respect to the
swap, an indication of whether the reporting
counterparty* is a financial entity as defined in
CEA section 2(h)(7)(C)

Yes/No

An indication of whether the reporting
counterparty* is a U.S. person

Yes/No

An indication that the swap will be allocated

Yes/No

If the swap will be allocated, or is a post-allocation
swap, the Legal Entity Identifier of the agent

As provided in § 45.6. If no CFTC-designated
Legal Entity Identifier for the agent is yet
available, enter the internal identifier for the agent
used by the swap data repository. If no repository
identifier yet exists, the repository fills in this field
after creating its identifier

An indication that the swap is a post-allocation
swap

Yes/No

If the swap is a post-allocation swap, the unique
swap identifier of the original transaction between
the reporting counterparty and the agent

As provided in § 45.5

The Legal Entity Identifier of the non-reporting
party**

As provided in § 45.6
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If no CFTC-approved Legal Entity Identifier for
the non-reporting counterparty** is yet available,
the internal identifier for the non-reporting
counterparty** used by the swap data repository

If no repository identifier yet exists, the repository
fills in this field after creating its identifier

An indication of whether the non-reporting
counterparty** is a swap dealer with respect to the
swap

Yes/No

An indication of whether the non-reporting
counterparty** is a major swap participant with
respect to the swap

Yes/No

If the non-reporting counterparty** is not a swap
dealer or a major swap participant with respect to
the swap, an indication of whether the non-
reporting counterparty** is a financial entity as
defined in CEA section 2(h)(7)(C)

Yes/No

An indication of whether the non-reporting
counterparty** is a U.S. person.

Yes/No

The Unique Product Identifier assigned to the swap

As provided in § 45.7

If no Unique Product Identifier is available for the
swap because the swap is not sufficiently
standardized, the taxonomic description of the
swap pursuant to the CFTC-approved product
classification system

If no CFTC-approved UPI and product
classification system is yet available, the internal
product identifier or product description used by
the swap data repository

An indication that the swap is a multi-asset swap

Field values: Yes, Not applicable

For a multi-asset class swap, an indication of the
primary asset class

Generally, the asset class traded by the desk trading
the swap for the reporting counterparty. Field
values: credit, equity, FX, rates, other commodity

For a multi-asset class swap, an indication of the
secondary asset class(es)

Field values: credit, equity, FX, rates, other
commodity

An indication that the swap is a mixed swap

Field values: Yes, Not applicable

For a mixed swap reported to two non-dually-
registered swap data repositories, the identity of the
other swap data repository (if any) to which the
swap is or will be reported

Contract type

E.g., forward, non-deliverable forward (NDF), non-
deliverable option (NDO), vanilla option, simple
exotic option, complex exotic option

Block trade indicator

Indication (Yes/No) of whether the swap qualifies
as a block trade or large notional swap. Until the

CFTC determines an appropriate minimum block

size for the swap asset class involved, pursuant to
part 43, enter N/A

Execution timestamp

The date and time of the trade, expressed using
Coordinated Universal Time (“UCT”)
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Execution venue

The swap execution facility or designated contract
market on or pursuant to the rules of which the
swap was executed. Field values: Identifier (if
available) or name of the swap execution facility or
designated contract market, or “off-facility” if not
so executed

Currency 1

ISO code

Currency 2

ISO code

Notional amount 1

For currency 1

Notional amount 2

For currency 2

Exchange rate

Contractual rate of exchange of the currencies

Delivery type

Physical (deliverable) or cash (non-deliverable)

Settlement or expiration date

Settlement date, or for an option the contract
expiration date

Timestamp for submission to swap data repository

Time and date of submission to the swap data
repository, expressed using Coordinated Universal
Time (“UCT”), as recorded by an automated
system where available, or as recorded manually
where an automated system is not available

Clearing indicator

Yes/No indication of whether the swap will be
cleared by a derivatives clearing organization

Clearing venue

Identifier (if available) or name of the derivatives
clearing organization

If the swap will not be cleared, an indication of
whether the clearing requirement exception in CEA
section (2)(h)(7) was elected

Yes/No

The identity of the counterparty electing the
clearing requirement exception in CEA section

@)h)(7)

Field values: LEI if available, or substitute
identifier as above if LEI is not yet available

Indication of collateralization

Is the trade collateralized, and if so to what extent?
Field values: Uncollateralized, partially
collateralized, one-way collateralized, fully
collateralized

Any other term(s) of the trade matched or affirmed
by the counterparties in verifying the trade

E.g., for options, premium, premium currency,
premium payment date; for non-deliverable trades,
settlement currency, valuation (fixing) date;
indication of the economic obligations of the
counterparties. Use as many fields as required to
report each such term

* Applies to counterparty 1 if a swap execution facility or designated contract market reports and does
not know which counterparty is the reporting counterparty

** Applies to counterparty 2 if a swap execution facility or designated contract market reports and does
not know which counterparty is the non-reporting counterparty
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EXHIBIT C
Minimum Primary Economic Terms Data
INTEREST RATE SWAPS (INCLUDING CROSS-CURRENCY SWAPS)
(Enter N/A for fields that are not applicable)

Data field

Comment

The Unique Swap Identifier for the swap

As provided in § 45.5. For cleared swaps between
two non-SD/MSP counterparties (for which the
SDR will create the USI), if the DCO has not
received the USI, the DCO reports the internal
identifier assigned to the swap by the automated
systems of the DCO upon acceptance of the swap
for clearing, in addition to the internal identifiers
reported pursuant to § 45.3(d)(2)

The Legal Entity Identifier of the reporting
counterparty*

As provided in § 45.6. If no CFTC-designated
Legal Entity Identifier for the reporting
counterparty* is yet available, enter the internal
identifier for the reporting counterparty* used by
the swap data repository. If no repository identifier
yet exists, the repository fills in this field after
creating its identifier

An indication of whether the reporting
counterparty* is a swap dealer with respect to the
swap

Yes/No

An indication of whether the reporting
counterparty* is a major swap participant with
respect to the swap

Yes/No

If the reporting counterparty* is not a swap dealer
or a major swap participant with respect to the
swap, an indication of whether the reporting
counterparty* is a financial entity as defined in
CEA section 2(h)(7)(C)

Yes/No

An indication of whether the reporting
counterparty* is a U.S. person.

Yes/No

An indication that the swap will be allocated

Yes/No

If the swap will be allocated, or is a post-allocation
swap, the Legal Entity Identifier of the agent

As provided in § 45.6. If no CFTC-designated
Legal Entity Identifier for the agent is yet
available, enter the internal identifier for the agent
used by the swap data repository. If no repository
identifier yet exists, the repository fills in this field
after creating its identifier

An indication that the swap is a post-allocation
swap

Yes/No

If the swap is a post-allocation swap, the unique
swap identifier of the original transaction between
the reporting counterparty and the agent

As provided in § 45.5

The Legal Entity Identifier of the non-reporting
counterparty**

As provided in § 45.6
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If no CFTC-approved Legal Entity Identifier for
the non-reporting counterparty** is yet available,
the internal identifier for the non-reporting
counterparty** used by the swap data repository

If no repository identifier yet exists, the repository
fills in this field after creating its identifier

An indication of whether the non-reporting
counterparty** is a swap dealer with respect to the
swap

Yes/No

An indication of whether the non-reporting
counterparty** is a major swap participant with
respect to the swap

Yes/No

If the non-reporting counterparty** is not a swap
dealer or a major swap participant with respect to
the swap, an indication of whether the non-
reporting counterparty** is a financial entity as
defined in CEA section 2(h)(7)(C)

Yes/No

An indication of whether the non-reporting
counterparty** is a U.S. person.

Yes/No

The Unique Product Identifier assigned to the swap

As provided in § 45.7

If no Unique Product Identifier is available for the
swap because the swap is not sufficiently
standardized, the taxonomic description of the
swap pursuant to the CFTC-approved product
classification system

If no CFTC-approved UPI and product
classification system is yet available, the internal
product identifier or product description used by
the swap data repository

An indication that the swap is a multi-asset swap

Field values: Yes, Not applicable

For a multi-asset class swap, an indication of the
primary asset class

Generally, the asset class traded by the desk trading
the swap for the reporting counterparty. Field
values: credit, equity, FX, rates, other commodity

For a multi-asset class swap, an indication of the
secondary asset class(es)

Field values: credit, equity, FX, rates, other
commodity

An indication that the swap is a mixed swap

Field values: Yes, Not applicable

For a mixed swap reported to two non-dually-
registered swap data repositories, the identity of the
other swap data repository (if any) to which the
swap is or will be reported

Contract type

E.g., swap, swaption, option, basis swap, index
swap

Block trade indicator

Indication (Yes/No) of whether the swap qualifies
as a block trade or large notional swap. Until the

CFTC determines an appropriate minimum block

size for the swap asset class involved, pursuant to
part 43, enter N/A

Execution timestamp

The date and time of the trade, expressed using
Coordinated Universal Time (“UCT”)
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Execution venue

The swap execution facility or designated contract
market on or pursuant to the rules of which the
swap was executed. Field values: Identifier (if
available) or name of the swap execution facility or
designated contract market, or “off-facility” if not
so executed

Start date

The date on which the swap starts or goes into
effect

Maturity, termination or end date

The date on which the swap expires or ends

Day count convention

Notional amount (leg 1)

The current active notional amount

Notional currency (leg 1) ISO code

Notional amount (leg 2) The current active notional amount

Notional currency (leg 2) ISO code

Payer (fixed rate) Is the reporting party a fixed rate payer?
Yes/No/Not applicable

Payer (floating rate leg 1)

If two floating legs, the payer for leg 1

Payer (floating rate leg 2)

If two floating legs, the payer for leg 2

Direction For swaps: whether the principal is paying or
receiving the fixed rate. For float-to-float and
fixed-to-fixed swaps: indicate N/A.
For non-swap instruments and swaptions: indicate
the instrument that was bought or sold.

Option type E.g., put, call, straddle

Fixed rate

Fixed rate day count fraction

E.g., actual 360

Floating rate payment frequency

Floating rate reset frequency

Floating rate index name/rate period

E.g., USD-Libor-BBA

Timestamp for submission to swap data repository

Time and date of submission to the swap data
repository, expressed using Coordinated Universal
Time (“UCT”), as recorded by an automated
system where available, or as recorded manually
where an automated system is not available

Clearing indicator

Yes/No indication of whether the swap will be
cleared by a derivatives clearing organization

Clearing venue

Identifier (if available) or name of the derivatives
clearing organization

If the swap will not be cleared, an indication of
whether the clearing requirement exception in CEA
section (2)(h)(7) was elected

Yes/No

The identity of the counterparty electing the
clearing requirement exception in CEA section

@)h)(7)

Field values: LEI if available, or substitute
identifier as above if LEI is not yet available

Indication of collateralization

Is the swap collateralized, and if so to what extent?
Field values: Uncollateralized, partially
collateralized, one-way collateralized, fully
collateralized

Any other term(s) of the swap matched or affirmed
by the counterparties in verifying the swap

E.g., early termination option clause. Use as many
fields as required to report each such term

* Applies to counterparty 1 if a swap execution facility or designated contract market reports and does
not know which counterparty is the reporting counterparty

** Applies to counterparty 2 if a swap execution facility or designated contract market reports and does
not know which counterparty is the non-reporting counterparty
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EXHIBIT D
Minimum Primary Economic Terms Data
OTHER COMMODITY SWAPS
(Enter N/A for fields that are not applicable)
Data field Comment

The Unique Swap Identifier for the swap

As provided in § 45.5. For cleared swaps between
two non-SD/MSP counterparties (for which the
SDR will create the USI), if the DCO has not
received the USI, the DCO reports the internal
identifier assigned to the swap by the automated
systems of the DCO upon acceptance of the swap
for clearing, in addition to the internal identifiers
reported pursuant to § 45.3(d)(2)

The Legal Entity Identifier of the reporting
counterparty*

As provided in § 45.6. If no CFTC-designated
Legal Entity Identifier for the reporting
counterparty* is yet available, enter the internal
identifier for the reporting counterparty* used by
the swap data repository. If no repository identifier
yet exists, the repository fills in this field after
creating its identifier

An indication of whether the reporting
counterparty* is a swap dealer with respect to the
swap

Yes/No

An indication of whether the reporting
counterparty* is a major swap participant with
respect to the swap

Yes/No

If the reporting counterparty* is not a swap dealer
or a major swap participant with respect to the
swap, an indication of whether the reporting
counterparty* is a financial entity as defined in
CEA section 2(h)(7)(C)

Yes/No

An indication of whether the reporting
counterparty* is a U.S. person.

Yes/No

An indication that the swap will be allocated

Yes/No

If the swap will be allocated, or is a post-allocation
swap, the Legal Entity Identifier of the agent

As provided in § 45.6. If no CFTC-designated
Legal Entity Identifier for the agent is yet
available, enter the internal identifier for the agent
used by the swap data repository. If no repository
identifier yet exists, the repository fills in this field
after creating its identifier

An indication that the swap is a post-allocation
swap

Yes/No

If the swap is a post-allocation swap, the unique
swap identifier of the original transaction between
the reporting counterparty and the agent

As provided in § 45.5

The Legal Entity Identifier of the non-reporting
party**

As provided in § 45.6
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If no CFTC-approved Legal Entity Identifier for
the non-reporting counterparty** is yet available,
the internal identifier for the non-reporting
counterparty** used by the swap data repository

If no repository identifier yet exists, the repository
fills in this field after creating its identifier

An indication of whether the non-reporting
counterparty** is a swap dealer with respect to the
swap

Yes/No

An indication of whether the non-reporting
counterparty** is a major swap participant with
respect to the swap

Yes/No

If the non-reporting counterparty** is not a swap
dealer or a major swap participant with respect to
the swap, an indication of whether the non-
reporting counterparty** is a financial entity as
defined in CEA section 2(h)(7)(C)

Yes/No

An indication of whether the non-reporting
counterparty** is a U.S. person.

Yes/No

The Unique Product Identifier assigned to the swap

As provided in § 45.7

If no Unique Product Identifier is available for the
swap because the swap is not sufficiently
standardized, the taxonomic description of the
swap pursuant to the CFTC-approved product
classification system

If no CFTC-approved UPI and product
classification system is yet available, the internal
product identifier or product description used by
the swap data repository

An indication that the swap is a multi-asset swap

Field values: Yes, Not applicable

For a multi-asset class swap, an indication of the
primary asset class

Generally, the asset class traded by the desk trading
the swap for the reporting counterparty. Field
values: credit, equity, FX, rates, other commodity

For a multi-asset class swap, an indication of the
secondary asset class(es)

Field values: credit, equity, FX, rates, other
commodity

An indication that the swap is a mixed swap

Field values: Yes, Not applicable

For a mixed swap reported to two non-dually-
registered swap data repositories, the identity of the
other swap data repository (if any) to which the
swap is or will be reported

Contract type

E.g., swap, swaption, option, basis swap, index
swap

Block trade indicator

Indication (Yes/No) of whether the swap qualifies
as a “block trade” or “large notional off-facility
swap” as defined in part 43 of the CFTC’s
regulations. Until the CFTC determines an
appropriate minimum block size for the swap asset
class involved, pursuant to part 43, enter N/A
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Execution timestamp

The date and time of the trade, expressed using
Coordinated Universal Time (“UCT”), as recorded
by an automated system where available, or as
recorded manually where an automated system is
not available

Execution venue

The swap execution facility or designated contract
market on or pursuant to the rules of which the
swap was executed. Field values: Identifier (if
available) or name of the swap execution facility or
designated contract market, or “off-facility” if not
so executed

Timestamp for submission to swap data repository

Time and date of submission to the swap data
repository, expressed using Coordinated Universal
Time (“UCT?”), as recorded by an automated
system where available, or as recorded manually
where an automated system is not available

Start date

The date on which the swap commences or goes
into effect (e.g., in physical oil, the pricing start
date)

Maturity, termination, or end date

The date on which the swap expires or ends (e.g.,
in physical oil, the pricing end date)

Buyer

The counterparty purchasing the product: e.g., the
payer of the fixed price (for a swap), or the payer of
the floating price on the underlying swap (for a put
swaption), or the payer of the fixed price on the
underlying swap (for a call swaption). Field

values: LEI if available, or substitute identifier as
above if LEI is not yet available

Seller

The counterparty offering the product: e.g., the
payer of the floating price (for a swap), the payer of
the fixed price on the underlying swap (for a put
swaption), or the payer of the floating price on the
underlying swap (for a call swaption). Field
values: LEI if available, or substitute identifier as
above if LEI is not yet available

Quantity unit

The unit of measure applicable for the quantity on
the swap. E.g., barrels, bushels, gallons, pounds,
tons

Quantity

The amount of the commodity (the number of
quantity units) quoted on the swap

Quantity frequency

The rate at which the quantity is quoted on the
swap. E.g., hourly, daily, weekly, monthly

Total quantity

The quantity of the commodity for the entire term
of the swap

Settlement method

Physical delivery or cash

Price The price of the swap. For options, the strike price

Price unit The unit of measure applicable for the price of the
swap

Price currency ISO code
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Buyer pay index

The published price as paid by the buyer (if
applicable). For swaptions, applies to the
underlying swap

Buyer pay averaging method

The averaging method used to calculate the index
of the buyer pay index. For swaptions, applies to
the underlying swap

Seller pay index

The published price as paid by the seller (if
applicable). For swaptions, applies to the
underlying swap

Seller pay averaging method

The averaging method used to calculate the index
of the seller pay index. For swaptions, applies to
the underlying swap

Grade If applicable, the grade of the commodity to be
delivered, e.g., the grade of oil or refined product

Option type Descriptor for the type of option transaction. E.g.,
put, call, straddle

Option style E.g., American, European, European Daily,

European Monthly, Asian

Option premium

The total amount paid by the option buyer

Hours from through

For electric power, the hours of the day for which
the swap is effective

Hours from through time zone

For electric power, the time zone prevailing for the
hours during which electricity is transmitted

Days of week For electric power, the profile applicable for the
delivery of power
Load type For electric power, the load profile for the delivery

of power

Clearing indicator

Yes/No indication of whether the swap will be
cleared by a derivatives clearing organization

Clearing venue

Identifier (if available) or name of the derivatives
clearing organization

If the swap will not be cleared, an indication of
whether the clearing requirement exception in CEA
section (2)(h)(7) was elected

Yes/No

The identity of the counterparty electing the
clearing requirement exception in CEA section

@)Mh)7)

Field values: LEI if available, or substitute
identifier as above if LEI is not yet available

Indication of collateralization

Is the swap collateralized, and if so to what extent?
Field values: Uncollateralized, partially
collateralized, one-way collateralized, fully
collateralized

Any other term(s) of the swap matched or affirmed
by the counterparties in verifying the swap

Use as many fields as required to report each such
term

* Applies to counterparty 1 if a swap execution facility or designated contract market reports and does
not know which counterparty is the reporting counterparty

** Applies to counterparty 2 if a swap execution facility or designated contract market reports and does
not know which counterparty is the non-reporting counterparty
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PART 46—SWAP DATA RECORD-
KEEPING AND REPORTING RE-
QUIREMENTS:  PRE-ENACTMENT
AND TRANSITION SWAPS

Sec.

46.1 Definitions.

46.2 Recordkeeping for pre-enactment swaps
and transition swaps.

46.3 Swap data reporting for pre-enactment
swaps and transition swaps.

46.4 Unique identifiers.

46.5 Determination of which counterparty
must report.

46.6 Third-party facilitation of data report-
ing.

46.7 Reporting to a single swap data reposi-
tory.

46.8 Data reporting for swaps in a swap
asset class not accepted by any swap
data repository.

46.9 Voluntary supplemental reporting

46.10 Required data standards.

46.11 Reporting of errors and omissions in
previously reported data.

APPENDIX 1 TO PART 46—TABLES OF MINIMUM
PRIMARY ECONOMIC TERMS DATA FOR PRE-
ENACTMENT AND TRANSITION SWAPS

AUTHORITY: Title VII, sections 723 and 729,
Pub. L. 111-203, 124 Stat. 1738.

SOURCE: 77 FR 35226, June 12, 2012, unless
otherwise noted.

§46.1 Definitions.

Terms used in this part are defined as
follows:

Asset class means the broad category
of goods, services or commodities, in-
cluding any ‘‘excluded commodity’’ as
defined in CEA section 1a(19), with
common characteristics underlying a
swap. The asset classes include credit,
equity, foreign exchange (excluding
cross-currency), interest rate (includ-
ing cross-currency), other commodity,
and such other asset classes as may be
determined by the Commission.

Compliance date means the applicable
date, as specified in part 45 of this
chapter, on which a registered entity
or swap counterparty subject to the ju-
risdiction of the Commission is re-
quired to commence full compliance
with all provisions of this part and
with all applicable provisions of part 45
of this chapter, as set forth in the pre-
amble to this part.

Confirmation (confirming) means the
consummation (electronically or other-
wise) of legally binding documentation
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(electronic or otherwise) that memori-
alizes the agreement of the parties to
all terms of a swap. A confirmation
must be in writing (whether electronic
or otherwise) and must legally super-
sede any previous agreement (elec-
tronically or otherwise).

Confirmation data means all of the
terms of a swap matched and agreed
upon by the counterparties in con-
firming the swap.

Credit swap means any swap that is
primarily based on instruments of in-
debtedness, including, without limita-
tion: any swap primarily based on one
or more broad-based indices related to
instruments of indebtedness; and any
swap that is an index credit swap or
total return swap on one or more indi-
ces of debt instruments.

Electronic reporting (‘“‘report elec-
tronically’’) means the reporting of
data normalized in data fields as re-
quired by the data standard or stand-
ards used by the swap data repository
to which the data is reported. Except
where specifically otherwise provided
in this chapter, electronic reporting
does not include submission of an
image of a document or text file.

Equity swap means any swap that is
primarily based on equity securities,
including, without Ilimitation: any
swap primarily based on one or more
broad-based indices of equity securi-
ties; and any total return swap on one
or more equity indices.

Financial entity has the meaning set
forth in CEA section 2(h)(7)(C).

Foreign exchange forward has the
meaning set forth in CEA section
1la(24).

Foreign exchange instrument means an
instrument that is both defined as a
swap in part 1 of this chapter and in-
cluded in the foreign exchange asset
class. Instruments in the foreign ex-
change asset class include: any cur-
rency option, foreign currency option,
foreign exchange option, or foreign ex-
change rate option; any foreign ex-
change forward as defined in CEA sec-
tion la(24); any foreign exchange swap
as defined in CEA section 1la(25); and
any non-deliverable forward involving
foreign exchange.

Foreign exchange swap has the mean-
ing set forth in CEA section la(25). It
does not include swaps primarily based

108



Commodity Futures Trading Commission

on rates of exchange between different
currencies, changes in such rates, or
other aspects of such rates (sometimes
known as ‘‘cross-currency swaps’’).

Interest rate swap means any swap
which is primarily based on one or
more interest rates, such as swaps of
payments determined by fixed and
floating interest rates; or any swap
which is primarily based on rates of ex-
change between different currencies,
changes in such rates, or other aspects
of such rates (sometimes known as
‘‘cross-currency swaps’’).

International swap means a swap re-
quired by U.S. law and the law of an-
other jurisdiction to be reported both
to a swap data repository and to a dif-
ferent trade repository registered with
the other jurisdiction.

Major swap participant has the mean-
ing set forth in CEA section 1a(33) and
in part 1 of this chapter.

Minimum  primary economic terms
means, with respect to a historical
swap, the terms included in the list of
minimum primary economic terms for
swaps in each swap asset class found in
appendix 1 to this part.

Minimum primary economic terms data
means all of the data elements nec-
essary to fully report all of the min-
imum primary economic terms re-
quired by this part to be reported for a
swap in the swap asset class of the
swap in question.

Mixed swap has the meaning set forth
in CEA section 1a(47)(D), and refers to
an instrument that is in part a swap
subject to the jurisdiction of the Com-
mission, and in part a security-based
swap subject to the jurisdiction of the
SEC.

Multi-asset swap means a swap that
does not have one easily identifiable
primary underlying notional item, but
instead involves multiple underlying
notional items within the Commis-
sion’s jurisdiction that belong to dif-
ferent asset classes.

Non-SD/MSP counterparty means a
swap counterparty that is neither a
swap dealer nor a major swap partici-
pant.

Other commodity swap means any
swap not included in the credit, equity,
foreign exchange, or interest rate asset
classes, including, without limitation,
any swap for which the primary under-

§46.2

lying item is a physical commodity or
the price or any other aspect of a phys-
ical commodity.

Pre-enactment swap means any swap
entered into prior to enactment of the
Dodd-Frank Act of 2010 (July 21, 2010),
the terms of which have not expired as
of the date of enactment of that Act.

Reporting counterparty means the
counterparty required to report swap
data pursuant to this part, selected as
provided in §46.5.

Required swap continuation data
means all of the data elements that
must be reported during the existence
of a swap as required by part 45 of this
chapter.

Swap data repository has the meaning
set forth in CEA section 1a(48), and in
part 49 of this chapter.

Swap dealer has the meaning set forth
in CEA section 1a(49), and in part 1 of
this chapter.

Transition swap means any swap en-
tered into on or after the enactment of
the Dodd-Frank Act of 2010 (July 21,
2010) and prior to the applicable com-
pliance date on which a registered enti-
ty or swap counterparty subject to the
jurisdiction of the Commission is re-
quired to commence full compliance
with all provisions of this part, as set
forth in the preamble to this part.

§46.2 Recordkeeping for pre-enact-
ment swaps and transition swaps.

(a) Recordkeeping for pre-enactment
and transition swaps in existence on or
after April 25, 2011. Each counterparty
subject to the jurisdiction of the Com-
mission that is a counterparty to any
pre-enactment swap or transition swap
that is in existence on or after April 25,
2011 shall keep the following records
concerning each such swap:

(1) Minimum records required. Each
counterparty shall keep records of all
of the minimum primary economic
terms data specified in appendix 1 to
this part.

(2) Additional records required to be
kept if possessed by a counterparty. In
addition to the minimum records re-
quired pursuant to paragraph (a)(1) of
this part, a counterparty that is in pos-
session at any time on or after April 25,
2011 of any of the following documenta-
tion shall keep copies thereof:
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(i) Any confirmation of the swap exe-
cuted by the counterparties.

(ii) Any master agreement governing
the swap, and any modification or
amendment thereof.

(iii) Any credit support agreement, or
other agreement between the counter-
parties having the same function as a
credit support agreement, relating to
the swap, and any modification or
amendment thereof.

(38) Records created or available after
the compliance date. In addition to the
records required to be kept pursuant to
paragraphs (a)(1) and (2) of this section,
each counterparty to any pre-enact-
ment swap or transition swap that re-
mains in existence on the compliance
date shall keep for each such swap,
from the compliance date forward, all
of the records required to be kept by
section 45.2 of this chapter, to the ex-
tent that any such records are created
by or become available to the
counterparty on or after the compli-
ance date.

(4) Retention form. Records required
to be kept pursuant to this section
with respect to historical swaps in ex-
istence on or after April 25, 2011, must
be kept as required by paragraph
(a)(4)(1) or (ii) of this section, as appli-
cable.

(i) Records required to be kept by
swap dealers or major swap partici-
pants may be kept in electronic form,
or kept in paper form if originally cre-
ated and exclusively maintained in
paper form, so long as they are retriev-
able, and information in them is re-
portable as required by this part.

(i) Records required to be kept by
non-SD/MSP counterparties may be
kept in either electronic or paper form,
so long as they are retrievable, and in-
formation in them is reportable, as re-
quired by this part.

(b) Recordkeeping for pre-enactment
and transition swaps expired or termi-
nated prior to April 25, 2011. Each
counterparty subject to the jurisdic-
tion of the Commission that is a
counterparty to any pre-enactment
swap or transition swap that is expired
or terminated prior to April 25, 2011
shall keep the following records con-
cerning each such swap:

(1) Pre-enactment swaps expired prior to
April 25, 2011. Each counterparty to any
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pre-enactment swap that expired or
was terminated prior to April 25, 2011
shall retain the information and docu-
ments relating to the terms of the
transaction that were possessed by the
counterparty on or after October 14,
2010 (17 CFR 44.00 through 44.02). Such
information may be retained in the for-
mat in which it existed on or after Oc-
tober 14, 2010, or in such other format
as the counterparty chooses to retain
it. This paragraph (b)(1) does not re-
quire the counterparty to create or re-
tain records of information not in its
possession on or after October 14, 2010,
or to alter the format, i.e., the method
by which the information is organized
and stored.

(2) Transition swaps expired prior to
April 25, 2011. Each counterparty to any
transition swap that expired or was
terminated prior to April 25, 2011 shall
retain the information and documents
relating to the terms of the trans-
action that were possessed by the
counterparty on or after December 17,
2010 (17 CFR 44.03). Such information
may be retained in the format in which
it existed on or after December 17, 2010,
or in such other format as the
counterparty chooses to retain it. This
paragraph (b)(2) does not require the
counterparty to create or retain
records of information not in its pos-
session on or after December 17, 2010,
or to alter the format, i.e., the method
by which the information is organized
and stored.

(c) Retention period. All records re-
quired to be kept by this section shall
be kept from the applicable dates spec-
ified in paragraphs (a) or (b) of this sec-
tion through the life of the swap, and
for a period of at least five years from
the final termination of the swap.

(d) Retrieval. Records required to be
kept pursuant to this section shall be
retrievable as follows.

(1) Retrieval for pre-enactment and
transition swaps in existence on or after
April 25, 2011. Records concerning pre-
enactment and transition swaps in ex-
istence on or after April 25, 2011, shall
be retrievable as follows:

(i) Each record required to be kept by
a counterparty that is a swap dealer or
major swap participant shall be readily
accessible via real time electronic ac-
cess by the counterparty throughout
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the life of the swap and for two years
following the final termination of the
swap, and shall be retrievable by the
registrant or its affiliates within three
business days through the remainder of
the period following final termination
of the swap during which it is required
to be kept.

(ii) Each record required to be kept
by a non-SD/MSP counterparty shall be
retrievable by the counterparty within
five business days throughout the pe-
riod during which it is required to be
kept.

(2) Retrieval for pre-enactment and
transition swaps expired or terminated
prior to April 25, 2011. Records con-
cerning pre-enactment and transition
swaps expired or terminated prior to
April 25, 2011, shall be retrievable by
the counterparty within five business
days throughout the period during
which they are required to be kept.

(e) Inspection. All records required to
be kept pursuant to this section by any
registrant or its affiliates or by any
counterparty subject to the jurisdic-
tion of the Commission shall be open to
inspection upon request by any rep-
resentative of the Commission, the
United States Department of Justice,
or the Securities and Exchange Com-
mission, or by any representative of a
prudential regulator as authorized by
the Commission. Copies of all such
records shall be provided, at the ex-
pense of the entity or person required
to keep the record, to any representa-
tive of the Commission upon request.
With respect to historical swaps in ex-
istence on or after April 25, 2011, copies
of records required to be kept by any
swap dealer or major swap participant
shall be provided either by electronic
means, in hard copy, or both, as re-
quested by the Commission, with the
sole exception that copies of records
originally created and exclusively
maintained in paper form may be pro-
vided in hard copy only; and copies of
records required to be kept by any non-
SD/MSP counterparty shall be provided
in the form, whether electronic or
paper, in which the records are kept.
With respect to historical swaps ex-
pired or terminated prior to April 25,
2011, records shall be provided in the
form, whether electronic or paper, in
which the records are kept.

§46.3

§46.3 Swap data reporting for pre-en-
actment swaps and transition
swaps.

(a) Reporting for pre-enactment and
transition swaps in existence on or after
April 25, 2011—(1) Initial data report. For
each pre-enactment swap or transition
swap in existence on or after April 25,
2011, the reporting counterparty shall
report electronically to a swap data re-
pository (or to the Commission if no
swap data repository for swaps in the
asset class in question is available), on
the compliance date, the following:

(i) All of the minimum primary eco-
nomic terms data specified in appendix
1 to this part that were in the posses-
sion of the reporting counterparty on
or after April 25, 2011;

(ii) The legal entity identifier of the
reporting counterparty required pursu-
ant to §46.4; and

(iii) The following additional identi-
fiers:

(A) The internal counterparty identi-
fier or legal entity identifier used by
the reporting counterparty to identify
the non-reporting counterparty; and

(B) The internal transaction identi-
fier used by the reporting counterparty
to identify the swap.

(2) Reporting of required swap continu-
ation data. (i) For each uncleared pre-
enactment or transition swap in exist-
ence on or after April 25, 2011, through-
out the existence of the swap following
the compliance date, the reporting
counterparty must report all required
swap continuation data required to be
reported pursuant to part 45 of this
chapter, with the exception that when
a reporting counterparty reports
changes to minimum primary eco-
nomic terms for a pre-enactment or
transition swap, the reporting
counterparty is required to report only
changes to the minimum primary eco-
nomic terms listed in appendix 1 to
this part and reported in the initial
data report made pursuant to para-
graph (a)(1) of this section, rather than
changes to all minimum primary eco-
nomic terms listed in appendix 1 to
part 45.

(ii) Swap continuation data reporting
is not required for a pre-enactment or
transition swap in existence on or after
April 25, 2011, that has been cleared by
a designated clearing organization.
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(3) Data reporting for multi-asset swaps
and mizred swaps. (i) For each pre-enact-
ment or transition swap in existence
on or after April 25, 2011, that is a
multi-asset swap, all data required to
be reported by this part shall be re-
ported to a single swap data repository
that accepts swaps in the asset class
treated as the primary asset class in-
volved in the swap by the reporting
counterparty making the first report of
required swap creation data pursuant
to this section.

(ii) For each pre-enactment or transi-
tion swap in existence on or after April
25, 2011, that is a mixed swap, all data
required to be reported pursuant to
this part shall be reported to a swap
data repository registered with the
Commission and to a security-based
swap data repository registered with
the Securities and Exchange Commis-
sion. This requirement may be satisfied
by reporting the mixed swap to a swap
data repository or security-based swap
data repository registered with both
Commissions.

(b) Reporting for pre-enactment and
transition swaps expired or terminated
prior to April 25, 2011—(1) Pre-enactment
swaps expired or terminated prior to April
25, 2011. For each pre-enactment swap
which expired or was terminated prior
to April 25, 2011, the reporting
counterparty shall report to a swap
data repository (or to the Commission
if no swap data repository for swaps in
the asset class in question is available),
on the compliance date, such informa-
tion relating to the terms of the trans-
action as was in the reporting counter-
party’s possession on or after October
14, 2010 (17 CFR 44.00 through 44.02).
This information may be reported via
any method selected by the reporting
counterparty.

(2) Transition swaps expired or termi-
nated prior to April 25, 2011. For each
transition swap which expired or was
terminated prior to April 25, 2011, the
reporting counterparty shall report to
a swap data repository (or to the Com-
mission if no swap data repository for
swaps in the asset class in question is
available), on the compliance date,
such information relating to the terms
of the transaction as was in the report-
ing counterparty’s possession on or
after December 17, 2010 (17 CFR 44.03).
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This information may be reported via
any method selected by the reporting
counterparty.

(c) Voluntary early submission of initial
data report. For all pre-enactment and
transition swaps required to be re-
ported pursuant to this part, the re-
porting counterparty may make the
initial data report required by para-
graph (a)(1) of this section, or the data
report required by paragraph (b) of this
section, prior to the applicable compli-
ance date, if a swap data repository ac-
cepting swaps in the asset class in
question is prepared to accept the re-
port. The obligation to report continu-
ation data as required by paragraph
(a)(2) of this section with respect to a
swap for which a voluntary early sub-
mission is made commences on the ap-
plicable compliance date. However, the
reporting counterparty may submit
continuation data at any time after a
voluntary early submission made pur-
suant to this paragraph, if the swap
data repository is prepared to accept
such continuation data, and if that re-
pository has registered with the Com-
mission as a swap data repository as of
the applicable compliance date.

(d) Non-duplication of previous report-
ing. If the reporting counterparty for a
pre-enactment or transition swap has
reported any of the information re-
quired as paragraphs (a) or (b) of this
section to a trade repository prior to
the compliance date, and if as of the
compliance date that repository has
registered with the Commission as a
swap data repository, then:

(1) The counterparty shall not be re-
quired to report such previously re-
ported information to the swap data re-
pository again;

(2) The counterparty shall be re-
quired to report to the swap data re-
pository on the compliance date any
information required as part of the ini-
tial data report by paragraph (a) of this
section that has not been reported
prior to the compliance date: and

(3) In the case of pre-enactment and
transition swaps in existence on or
after April 25, 2011, the initial data re-
port required by paragraph (a) of this
section and all subsequent data report-
ing concerning the swap shall be made
to the same swap data repository to
which data concerning the swap was
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first reported prior to the compliance
date (or to its successor in the event
that it ceases to operate, as provided in
part 49 of this chapter).

§46.4 Unique identifiers.

The unique identifier requirements
for swap data reporting with respect to
pre-enactment or transition swaps
shall be as follows:

(a) By the compliance date, the re-
porting counterparty (as defined by
part 45 of this chapter) for each pre-en-
actment or transition swap in exist-
ence on or after April 25, 2011, for
which an initial data report is required
by this part 46, shall obtain for itself a
legal entity identifier as provided in
§45.6 of this chapter (or if the Commis-
sion has not yet designated a legal en-
tity identifier system, a substitute
counterparty identifier as provided in
§45.6(f) of this chapter), and shall in-
clude its own legal entity identifier (or
substitute counterparty identifier) in
the initial data report concerning the
swap. With respect to the legal entity
identifier (or substitute counterparty
identifier) of the reporting
counterparty, the reporting
counterparty and the swap data reposi-
tory to which the swap is reported
shall comply thereafter with all unique
identifier requirements of §45.6 of this
chapter.

(b) Within 180 days after the compli-
ance date, the non-reporting
counterparty for each pre-enactment
or transition swap in existence on or
after April 25, 2011, for which an initial
data report is required by this part 46,
shall obtain a legal entity identifier as
provided in §45.6 of this chapter (or if
the Commission has not yet designated
a legal entity identifier system, a sub-
stitute counterparty identifier as pro-
vided in §45.6(f) of this chapter), and
shall provide its legal entity identifier
(or substitute counterparty identifier)
to the reporting counterparty. Upon re-
ceipt of the non-reporting counter-
party’s legal entity identifier (or sub-
stitute counterparty identifier), the re-
porting counterparty shall provide it
to the swap data repository to which
swap data for the swap was reported.
Thereafter, with respect to the legal
entity identifier (or substitute
counterparty identifier) of the non-re-
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porting counterparty, the counterpar-
ties to the swap and the swap data re-
pository to which it is reported shall
comply with all requirements of §45.6
of this chapter.

(c) The legal entity identifier re-
quirements of parts 46 and 45 of this
chapter shall not apply to pre-enact-
ment or transition swaps expired or
terminated prior to April 25, 2011.

(d) The unique swap identifier and
unique product identifier requirements
of part 45 of this chapter shall not
apply to pre-enactment or transition
swaps.

§46.5 Determination of which
counterparty must report.
(a) Determination of which

counterparty must report swap data
concerning each pre-enactment or
transition swap shall be made as fol-
lows:

(1) If only one counterparty is a swap
dealer, the swap dealer shall fulfill all
counterparty reporting obligations.

(2) If neither party is an swap dealer,
and only one counterparty is an major
swap participant, the major swap par-
ticipant shall fulfill all counterparty
reporting obligations.

(3) If both counterparties are non-SD/
MSP counterparties, and only one
counterparty is a financial entity as
defined in CEA section 2(h)(7)(C), the
counterparty that is a financial entity
shall be the reporting counterparty.

(4) For each pre-enactment swap or
transition swap for which both
counterparties are swap dealers, or
both counterparties are major swap
participants, or both counterparties
are non-SD/MSP counterparties that
are financial entities as defined in CEA
section 2(h)(7)(C), or both counterpar-
ties are non-SD/MSP counterparties
and neither counterparty is a financial
entity as defined in CEA section
2(h)(7)(C), the counterparties shall
agree which counterparty shall fulfill
reporting obligations with respect to
that swap; and the counterparty so se-
lected shall fulfill all counterparty re-
porting obligations.

(5) Notwithstanding the provisions of
paragraphs (a)(1) through (3) of this
section, for pre-enactment or transi-
tion swaps for which both counterpar-
ties are non-SD/MSP counterparties, if
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only one counterparty is a U.S. person,
that counterparty shall be the report-
ing counterparty and shall fulfill all
counterparty reporting obligations.

(b) For pre-enactment and transition
swaps in existence as of the compliance
date, determination of the reporting
counterparty shall be made by apply-
ing the provisions of paragraph (a) of
this section with respect to the current
counterparties to the swap as of the
compliance date, regardless of whether
either or both were original counter-
parties to the swap when it was first
executed.

(c) For pre-enactment and transition
swaps for which reporting is required,
but which have expired or been termi-
nated prior to the compliance date, de-
termination of the reporting
counterparty shall be made by apply-
ing the provisions of paragraph (a) of
this section to the counterparties to
the swap as of the date of its expiration
or termination (except for determina-
tion of a counterparty’s status as an
SD or MSP, which shall be made as of
the compliance date), regardless of
whether either or both were original
counterparties to the swap when it was
first executed.

(d) After the initial report required
by §46.3 is made, if a reporting
counterparty selected pursuant to this
section ceases to be a counterparty to
a swap due to an assignment or nova-
tion, the reporting counterparty for re-
porting of required swap continuation
data following the assignment or nova-
tion shall be selected from the two cur-
rent counterparties as provided in
paragraphs (d)(1) through (4) of this
section.

(1) If only one counterparty is a swap
dealer, the swap dealer shall be the re-
porting counterparty and shall fulfill
all counterparty reporting obligations.

(2) If neither counterparty is a swap
dealer, and only one counterparty is a
major swap participant, the major
swap participant shall be the reporting
counterparty and shall fulfill all
counterparty reporting obligations.

(3) If both counterparties are non-SD/
MSP counterparties, and only one
counterparty is a U.S. person, that
counterparty shall be the reporting
counterparty and shall fulfill all
counterparty reporting obligations.
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4) In all other cases, the
counterparty that replaced the pre-
vious reporting counterparty by reason
of the assignment or novation shall be
the reporting counterparty, unless oth-
erwise agreed by the counterparties.

§46.6 Third-party facilitation of data
reporting.

Counterparties required by this part
46 to report swap data for any pre-en-
actment or transition swap, while re-
maining fully responsible for reporting
as required by this part 46, may con-
tract with third-party service providers
to facilitate reporting.

§46.7 Reporting to a single swap data
repository.

All data reported for each pre-enact-
ment or transition swap pursuant to
this part 46, and all corrections of er-
rors and omissions in previously re-
ported data for the swap, shall be re-
ported to the same swap data reposi-
tory to which the initial data report
concerning the swap is made (or to its
successor in the event that it ceases to
operate, as provided in part 49 of this
chapter).

§46.8 Data reporting for swaps in a
swap asset class not accepted by
any swap data repository.

(a) Should there be a swap asset class
for which no swap data repository reg-
istered with the Commission currently
accepts swap data, each registered en-
tity or counterparty required by this
part to report any required swap cre-
ation data or required swap continu-
ation data with respect to a swap in
that asset class must report that same
data to the Commission.

(b) Data reported to the Commission
pursuant to this section shall be re-
ported at times announced by the Com-
mission. Data reported to the Commis-
sion pursuant to this section with re-
spect to pre-enactment and transition
swaps in existence on or after April 25,
2011 shall be reported in an electronic
format acceptable to the Commission.

(c) Delegation of authority to the
Chief Information Officer: The Com-
mission hereby delegates to its Chief
Information Officer, until the Commis-
sion orders otherwise, the authority
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set forth in paragraph (c) of this sec-
tion, to be exercised by the Chief Infor-
mation Officer or by such other em-
ployee or employees of the Commission
as may be designated from time to
time by the Chief Information Officer.
The Chief Information Officer may sub-
mit to the Commission for its consider-
ation any matter which has been dele-
gated in this paragraph. Nothing in
this paragraph prohibits the Commis-
sion, at its election, from exercising
the authority delegated in this para-
graph. The authority delegated to the
Chief Information Officer by paragraph
(c) of this section shall include:

(1) With respect to all pre-enactment
and transition swaps required to be re-
ported by this part, the authority to
determine the dates and times at which
data concerning such swaps shall be re-
ported pursuant to this part.

(2) With respect to all pre-enactment
swaps or transition swaps in existence
on or after April 25, 2011:

(i) The authority to determine the
manner, format, coding structure, and
electronic data transmission standards
and procedures acceptable to the Com-
mission for the purposes of paragraphs
(a) and (b) of this section; and

(ii) The authority to determine
whether the Commission may permit
or require use by reporting entities or
counterparties in reporting pre-enact-
ment or transition swaps in existence
on or after April 25, 2011, of one or more
particular data standards (such as FIX,
FpML, ISO 20022, or some other stand-
ard), in order to accommodate the
needs of different communities of
users.

(d) The Chief Information Officer
shall publish from time to time in the
FEDERAL REGISTER and on the Web site
of the Commission the dates and times,
format, data schema, and electronic
data transmission methods and proce-
dures for reporting acceptable to the
Commission with respect to swap data
reporting pursuant to this section.

§46.9 Voluntary supplemental report-

ing.
(a) For purposes of this section, the
term wvoluntary, supplemental report

means any report of swap data for a
pre-enactment or transition swap to a
swap data repository that is not re-

§46.9

quired to be made pursuant to this part
or any other part in this chapter.

(b) A voluntary, supplemental report
for a pre-enactment or transition swap
may be made only by a counterparty to
the swap in connection with which the

voluntary, supplemental report is
made, or by a third-party service pro-
vider acting on behalf of a

counterparty to the swap.

(c) A voluntary, supplemental report
for a pre-enactment or transition swap
may be made only after the initial data
report for the swap required by section
46.3(a) or the report required by section
46.3(b), as applicable, has been made.

(d) A voluntary, supplemental report
for a pre-enactment or transition swap
may be made either to the swap data
repository to which the initial data re-
port for the swap required by section
46.3(a) or the report required by section
46.3(b), as applicable, has been made, or
to a different swap data repository.

(e) A voluntary, supplemental report
for a pre-enactment or transition swap
must contain:

(1) An indication that the report is a
voluntary, supplemental report.

(2) The swap data repository identi-
fier created for the swap by the auto-
mated systems of the swap data reposi-
tory to which the initial data report
required by section 46.3(a) or the report
required by section 46.3(b), as applica-
ble, has been made.

(3) An indication of the identity of
the swap data repository to which the
initial data report required by section
46.3(a) or the report required by section
46.3(b), as applicable, has been made, if
the voluntary supplemental report is
made to a different swap data reposi-
tory.

(4) If the pre-enactment or transition
swap was in existence on or after April
25, 2011, the legal entity identifier (or
substitute identifier) of the
counterparty making the voluntary,
supplemental report.

(5) If applicable, an indication that
the voluntary, supplemental report is
made pursuant to the laws or regula-
tions of any jurisdiction outside the
United States.

(f) If a counterparty that has made a
voluntary, supplemental report dis-
covers any errors in the swap data in-
cluded in the voluntary, supplemental
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report, the counterparty must report a
correction of each such error to the
swap data repository to which the vol-
untary, supplemental report was made,
as soon as technologically practicable
after discovery of any such error.

§46.10 Required data standards.

In reporting swap data to a swap data
repository as required by this part 46,
each reporting counterparty shall use
the facilities, methods, or data stand-
ards provided or required by the swap
data repository to which counterparty
reports the data.

§46.11 Reporting of errors and omis-
sions in previously reported data.

(a) Each swap counterparty required
by this part 46 to report swap data
shall report any errors and omissions
in the data so reported. Corrections of
errors or omissions shall be reported as
soon as technologically practicable
after discovery of any such error or
omission.

(b) For pre-enactment or transition
swaps for which this part requires re-
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porting of continuation data, reporting
counterparties reporting state data as
provided in part 45 of this chapter may
fulfill the requirement to report errors
or omissions by making appropriate
corrections in their next daily report of
state data pursuant to part 45 of this
chapter.

(c) Each counterparty to a pre-enact-
ment or transition swap that is not the
reporting counterparty as determined
pursuant to §46.5, and that discovers
any error or omission with respect to
any swap data reported to a swap data
repository for that swap, shall prompt-
ly notify the reporting counterparty of
each such error or omission. As soon as
technologically practicable after re-
ceiving such notice, the reporting
counterparty shall report a correction
of each such error or omission to the
swap data repository.

(d) Bach swap counterparty reporting
corrections to errors or omissions in
data previously reported as required by
this part shall report such corrections
in the same format as it reported the
erroneous or omitted data.
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APPENDIX 1 TO PART 46—TABLES OF MINIMUM PRIMARY ECONOMIC TERMS DATA FOR
PRE-ENACTMENT AND TRANSITION SWAPS

EXHIBIT A
Minimum Primary Economic Terms Data For Pre-Enactment And Transition Swaps
CREDIT SWAPS AND EQUITY SWAPS
(Enter N/A for fields that are not applicable)

Data categories and fields

Comment

The Legal Entity Identifier of the reporting
counterparty

As provided in § 45.6. If no CFTC-designated
Legal Entity Identifier for the reporting
counterparty is yet available, enter the internal
identifier for the reporting counterparty used by the
swap data repository. If no repository identifier yet
exists, the repository fills in this field after creating
its identifier

An indication of whether the reporting counterparty
is a swap dealer with respect to the swap

Yes/No

An indication of whether the reporting counterparty
is a major swap participant with respect to the swap

Yes/No

If the reporting counterparty is not a swap dealer or
a major swap participant with respect to the swap,
an indication of whether the reporting counterparty
is a financial entity as defined in CEA section

2(M(INC)

Yes/No

An indication of whether the reporting counterparty
is a U.S. person.

Yes/No

The Legal Entity Identifier of the non-reporting
party

As provided in § 46.4. This information is only
required 180 days after the applicable compliance
date

If no CFTC-approved Legal Entity identifier for
the non-reporting counterparty is yet available, the
internal identifier for the non-reporting
counterparty used by the swap data repository

If no repository identifier yet exists, the repository
fills in this field after creating its identifier

An indication of whether the non-reporting
counterparty is a swap dealer with respect to the
swap

Yes/No

An indication of whether the non-reporting
counterparty is a major swap participant with
respect to the swap

Yes/No

If the non-reporting counterparty is not a swap
dealer or a major swap participant with respect to
the swap, an indication of whether the non-
reporting counterparty is a financial entity as
defined in CEA section 2(h)(7)(C)

Yes/No
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An indication of whether the non-reporting
counterparty is a U.S. person.

Yes/No

An indication that the swap is a multi-asset swap

Field values: Yes, Not applicable

For a multi-asset class swap, an indication of the
primary asset class

Generally, the asset class traded by the desk trading
the swap for the reporting counterparty. Field
values: credit, equity, FX, rates, other commodity

For a multi-asset class swap, an indication of the
secondary asset class(es)

Field values: credit, equity, FX, rates, other
commodity

An indication that the swap is a mixed swap

Field values: Yes, Not applicable

For a mixed swap reported to two non-dually-
registered swap data repositories, the identity of the
other swap data repository (if any) to which the
swap is or will be reported

An indication of the counterparty purchasing
protection

Field values: LEI if available, or substitute
identifier as above if LEI is not yet available

An indication of the counterparty selling protection

Field values: LEI if available, or substitute
identifier as above if LEI is not yet available

Information identifying the reference entity

The entity that is the subject of the protection being
purchased and sold in the swap. Field values: LEI
if available, or substitute identifier as above if LEI
is not yet available, or name

Contract type

E.g., swap, swaption, forward, option, basis swap,
index swap, basket swap

Execution timestamp

The date of the trade. If the time of the trade was
recorded when the trade was executed and is
known to the reporting counterparty, also include
the time of the trade

Execution venue

The venue on or pursuant to the rules of which the
swap was executed. Field values: name or
identifier (if available) of the venue, or “off-
facility” if not so executed

Start date

The date on which the swap starts or goes into
effect

Maturity, termination or end date

The date on which the swap expires

The price

E.g., strike price, initial price, spread

The notional amount, and the currency in which the
notional amount is expressed

The amount and currency (or currencies) of any up-
front payment

Payment frequency of the reporting counterparty

A description of the payment stream of the
reporting counterparty, €.g., coupon

Payment frequency of the non-reporting
counterparty

A description of the payment stream of the non-
reporting counterparty, e.g., coupon

Clearing indicator

Yes/No indication of whether the swap was or will
be cleared by a derivatives clearing organization

Clearing venue

If the swap was or will be cleared, the identifier (if
available) or name of the derivatives clearing
organization
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EXHIBIT B
Minimum Primary Economic Terms Data For Pre-Enactment And Transition Swaps
FOREIGN EXCHANGE TRANSACTIONS
(OTHER THAN CROSS-CURRENCY SWAPS)
(Enter N/A for fields that are not applicable)

Data fields

Comments

The Legal Entity Identifier of the reporting
counterparty

As provided in § 45.6. If no CFTC-designated
Legal Entity Identifier for the reporting
counterparty is yet available, enter the internal
identifier for the reporting counterparty used by the
swap data repository. If no repository identifier yet
exists, the repository fills in this field after creating
its identifier

An indication of whether the reporting counterparty
is a swap dealer with respect to the swap

Yes/No

An indication of whether the reporting counterparty
is a major swap participant with respect to the swap

Yes/No

If the reporting counterparty is not a swap dealer or
a major swap participant with respect to the swap,
an indication of whether the reporting counterparty
is a financial entity as defined in CEA section

2((AXC)

Yes/No

An indication of whether the reporting counterparty
is a U.S. person

Yes/No

The Legal Entity Identifier of the non-reporting
party

As provided in § 46.4. This information is only
required 180 days after the applicable compliance
date

If no CFTC-approved Legal Entity Identifier for
the non-reporting counterparty is yet available, the
internal identifier for the non-reporting
counterparty used by the swap data repository

If no repository identifier yet exists, the repository
fills in this field after creating its identifier

An indication of whether the non-reporting
counterparty is a swap dealer with respect to the
swap

Yes/No

An indication of whether the non-reporting
counterparty is a major swap participant with
respect to the swap

Yes/No

If the non-reporting counterparty is not a swap
dealer or a major swap participant with respect to
the swap, an indication of whether the non-
reporting counterparty is a financial entity as
defined in CEA section 2(h)(7)(C)

Yes/No

An indication of whether the non-reporting
counterparty is a U.S. person.

Yes/No

An indication that the swap is a multi-asset swap

Field values: Yes, Not applicable

For a multi-asset class swap, an indication of the
primary asset class

Generally, the asset class traded by the desk trading
the swap for the reporting counterparty. Field
values: credit, equity, FX, rates, other commodity
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For a multi-asset class swap, an indication of the
secondary asset class(es)

Field values: credit, equity, FX, rates, other
commodity

An indication that the swap is a mixed swap

Field values: Yes, Not applicable

For a mixed swap reported to two non-dually-
registered swap data repositories, the identity of the
other swap data repository (if any) to which the
swap is or will be reported

Contract type

E.g., forward, non-deliverable forward (NDF), non-
deliverable option (NDO), vanilla option, simple
exotic option, complex exotic option

Execution timestamp

The date of the trade. If the time of the trade was
recorded when the trade was executed and is
known to the reporting counterparty, also include
the time of the trade

Execution venue

The venue on or pursuant to the rules of which the
swap was executed. Field values: name or
identifier (if available) of the venue, or “off-
facility” if not so executed

Currency 1

ISO code

Currency 2

ISO code

Notional amount 1

For currency 1

Notional amount 2

For currency 2

Exchange rate

Contractual rate of exchange of the currencies

Delivery type

Physical (deliverable) or cash (non-deliverable)

Settlement or expiration date

Settlement date, or for an option the contract
expiration date

Clearing indicator

Yes/No indication of whether the swap was or will
be cleared by a derivatives clearing organization

Clearing venue

If the swap was or will be cleared, the identifier (if
available) or name of the derivatives clearing
organization
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EXHIBIT C
Minimum Primary Economic Terms Data For Pre-Enactment And Transition Swaps
INTEREST RATE SWAPS (INCLUDING CROSS-CURRENCY SWAPS)
(Enter N/A for fields that are not applicable)

Data field

Comment

The Legal Entity Identifier of the reporting
counterparty

As provided in § 45.6. If no CFTC-designated
Legal Entity Identifier for the reporting
counterparty is yet available, enter the internal
identifier for the reporting counterparty used by the
swap data repository. 1f no repository identifier yet
exists, the repository fills in this field after creating
its identifier

An indication of whether the reporting counterparty
is a swap dealer with respect to the swap

Yes/No

An indication of whether the reporting counterparty
is a major swap participant with respect to the swap

Yes/No

If the reporting counterparty is not a swap dealer or
a major swap participant with respect to the swap,
an indication of whether the reporting counterparty
is a financial entity as defined in CEA section

2)(NC)

Yes/No

An indication of whether the reporting counterparty
is a U.S. person.

Yes/No

The Legal Entity Identifier of the non-reporting
counterparty

As provided in § 46.4. This information is only
required 180 days after the applicable compliance
date

If no CFTC-approved Legal Entity Identifier for
the non-reporting counterparty is yet available, the
internal identifier for the non-reporting
counterparty used by the swap data repository

If no repository identifier yet exists, the repository
fills in this field after creating its identifier

An indication of whether the non-reporting
counterparty is a swap dealer with respect to the
swap

Yes/No

An indication of whether the non-reporting
counterparty is a major swap participant with
respect to the swap

Yes/No

If the non-reporting counterparty is not a swap
dealer or a major swap participant with respect to
the swap, an indication of whether the non-
reporting counterparty is a financial entity as
defined in CEA section 2(h)(7)(C)

Yes/No

An indication of whether the non-reporting
counterparty is a U.S. person.

Yes/No

An indication that the swap is a multi-asset swap

Field values: Yes, Not applicable

For a multi-asset class swap, an indication of the
primary asset class

Generally, the asset class traded by the desk trading
the swap for the reporting counterparty. Field
values: credit, equity, FX, rates, other commodity

For a multi-asset class swap, an indication of the
secondary asset class(es)

Field values: credit, equity, FX, rates, other
commodity
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An indication that the swap is a mixed swap

Field values: Yes, Not applicable

For a mixed swap reported to two non-dually-
registered swap data repositories, the identity of the
other swap data repository (if any) to which the
swap is or will be reported

Contract type

E.g., swap, swaption, option, basis swap, index
swap

Execution timestamp

The date of the trade. If the time of the trade was
recorded when the trade was executed and is
known to the reporting counterparty, also include
the time of the trade

Execution venue

The venue on or pursuant to the rules of which the
swap was executed. Field values: name or
identifier (if available) of the venue, or “off-
facility” if not so executed

Start date

The date on which the swap starts or goes into
effect

Maturity, termination or end date

The date on which the swap expires or ends

Day count convention

Notional amount (leg 1)

The current active notional amount

Notional currency (leg 1) ISO code

Notional amount (leg 2) The current active notional amount

Notional currency (leg 2) ISO code

Payer (fixed rate) Is the reporting party a fixed rate payer?
Yes/No/Not applicable

Payer (floating rate leg 1)

If two floating legs, the payer for leg 1

Payer (floating rate leg 2)

If two floating legs, the payer for leg 2

Direction For swaps: whether the principal is paying or
receiving the fixed rate. For float-to-float and
fixed-to-fixed swaps: indicate N/A.
For non-swap instruments and swaptions: indicate
the instrument that was bought or sold.

Option type E.g., put, call, straddle

Fixed rate

Fixed rate day count fraction

E.g., actual 360

Floating rate payment frequency

Floating rate reset frequency

Floating rate index name/rate period

E.g., USD-Libor-BBA

Clearing indicator

Yes/No indication of whether the swap was or will
be cleared by a derivatives clearing organization

Clearing venue

Identifier (if available) or name of the derivatives
clearing organization
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EXHIBIT D
Minimum Primary Economic Terms Data For Pre-Enactment And Transition Swaps
OTHER COMMODITY SWAPS
(Enter N/A for fields that are not applicable)

Data field

Comment

The Legal Entity Identifier of the reporting
counterparty

As provided in § 45.6. If no CFTC-designated
Legal Entity Identifier for the reporting
counterparty is yet available, enter the internal
identifier for the reporting counterparty used by the
swap data repository. If no repository identifier yet
exists, the repository fills in this field after creating
its identifier

An indication of whether the reporting counterparty
is a swap dealer with respect to the swap

Yes/No

An indication of whether the reporting counterparty
is a major swap participant with respect to the swap

Yes/No

1f the reporting counterparty is not a swap dealer or
a major swap participant with respect to the swap,
an indication of whether the reporting
counterparty® is a financial entity as defined in
CEA section 2(h)(7)(C)

Yes/No

An indication of whether the reporting counterparty
is a U.S. person.

Yes/No

The Legal Entity Identifier of the non-reporting
party

As provided in § 46.4. This information is only
required 180 days after the applicable compliance
date

If no CFTC-approved Legal Entity Identifier for
the non-reporting counterparty is yet available, the
internal identifier for the non-reporting
counterparty used by the swap data repository

If no repository identifier yet exists, the repository
fills in this field after creating its identifier

An indication of whether the non-reporting
counterparty is a swap dealer with respect to the
swap

Yes/No

An indication of whether the non-reporting
counterparty is a major swap participant with
respect to the swap

Yes/No

If the non-reporting counterparty is not a swap
dealer or a major swap participant with respect to
the swap, an indication of whether the non-
reporting counterparty is a financial entity as
defined in CEA section 2(h)(7)(C)

Yes/No

An indication of whether the non-reporting
counterparty is a U.S. person.

Yes/No

An indication that the swap is a multi-asset swap

Field values: Yes, Not applicable

For a multi-asset class swap, an indication of the
primary asset class

Generally, the asset class traded by the desk trading
the swap for the reporting counterparty. Field
values: credit, equity, FX, rates, other commodity

For a multi-asset class swap, an indication of the
secondary asset class(es)

Field values: credit, equity, FX, rates, other
commodity
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An indication that the swap is a mixed swap

Field values: Yes, Not applicable

For a mixed swap reported to two non-dually-
registered swap data repositories, the identity of the
other swap data repository (if any) to which the
swap is or will be reported

Contract type

E.g., swap, swaption, option, basis swap, index
swap

Execution timestamp

The date of the trade. If the time of the trade was
recorded when the trade was executed and is
known to the reporting counterparty, also include
the time of the trade

Execution venue

The venue on or pursuant to the rules of which the
swap was executed. Field values: name or
identifier (if available) of the venue, or “off-
facility” if not so executed

Start date

The date on which the swap commences or goes
into effect (e.g., in physical oil, the pricing start
date)

Maturity, termination, or end date

The date on which the swap expires or ends (e.g.,
in physical oil, the pricing end date)

Buyer

The counterparty purchasing the product: e.g., the
payer of the fixed price (for a swap), or the payer of
the floating price on the underlying swap (for a put
swaption), or the payer of the fixed price on the
underlying swap (for a call swaption). Field

values: LEI if available, or substitute identifier as
above if LEI is not yet available

Seller

The counterparty offering the product: e.g., the
payer of the floating price (for a swap), the payer of
the fixed price on the underlying swap (for a put
swaption), or the payer of the floating price on the
underlying swap (for a call swaption). Field
values: LEI if available, or substitute identifier as
above if LEI is not yet available

Quantity unit

The unit of measure applicable for the quantity on
the swap. E.g., barrels, bushels, gallons, pounds,
tons

Quantity

The amount of the commodity (the number of
quantity units) quoted on the swap

Quantity frequency

The rate at which the quantity is quoted on the
swap. E.g., hourly, daily, weekly, monthly

Total quantity

The quantity of the commodity for the entire term
of the swap

Settlement method

Physical delivery or cash

Price The price of the swap. For options, the strike price

Price unit The unit of measure applicable for the price of the
swap

Price currency ISO code
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Buyer pay index

The published price as paid by the buyer (if
applicable). For swaptions, applies to the
underlying swap

Buyer pay averaging method

The averaging method used to calculate the index
of the buyer pay index. For swaptions, applies to
the underlying swap

Seller pay index

The published price as paid by the seller (if
applicable). For swaptions, applies to the
underlying swap

Seller pay averaging method

The averaging method used to calculate the index
of the seller pay index. For swaptions, applies to
the underlying swap

Grade If applicable, the grade of the commodity to be
delivered, e.g., the grade of oil or refined product

Option type Descriptor for the type of option transaction. E.g.,
put, call, straddle

Option style E.g., American, European, European Daily,

European Monthly, Asian

Option premium

The total amount paid by the option buyer

Hours from through

For electric power, the hours of the day for which
the swap is effective

Hours from through time zone

For electric power, the time zone prevailing for the
hours during which electricity is transmitted

Days of week For electric power, the profile applicable for the
delivery of power
Load type For electric power, the load profile for the delivery

of power

Clearing indicator

Yes/No indication of whether the swap will be
cleared by a derivatives clearing organization

Clearing venue

Identifier (if available) or name of the derivatives
clearing organization

PART 48—REGISTRATION OF
FOREIGN BOARDS OF TRADE

Sec.
48.1
48.2
48.3
48.4
48.5
48.6

Scope.

Definitions.

Registration required.

Registration eligibility and scope.

Registration procedures.

Foreign boards of trade providing di-
rect access pursuant to existing no-ac-
tion relief.

48.7 Requirements for registration.
48.8 Conditions of registration.
48.9 Revocation of registration.
48.10 Additional contracts.

APPENDIX TO PART 48—F0ORM FBOT

AUTHORITY: 7 U.S.C. 5, 6 and 12a, unless
otherwise noted.

SOURCE: 76 FR 80698, Dec. 23, 2011, unless
otherwise noted.
§48.1 Scope.

The provisions of this part apply to
any foreign board of trade that is reg-

istered, required to be registered, or
applying to become registered with the
Commission in order to provide its
identified members or other partici-
pants located in the United States with
direct access to its electronic trading
and order matching system.

§48.2 Definitions.

For purposes of this part:

(a) Foreign board of trade. Foreign
board of trade means any board of
trade, exchange or market located out-
side the United States, its territories
or possessions, whether incorporated or
unincorporated.

(b) Foreign board of trade eligible to be
registered. A foreign board of trade eli-
gible to be registered means a foreign
board of trade that satisfies the re-
quirements for registration specified in
§48.7 and:

(1) Possesses the attributes of an es-
tablished, organized exchange,
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(2) Adheres to appropriate rules pro-
hibiting abusive trading practices,

(3) Enforces appropriate rules to
maintain market and financial integ-
rity,

(4) Has been authorized by a regu-
latory process that examines customer
and market protections, and

(5) Is subject to continued oversight
by a regulator that has power to inter-
vene in the market and the authority
to share information with the Commis-
sion.

(c) Direct access. Direct access means
an explicit grant of authority by a for-
eign board of trade to an identified
member or other participant located in
the United States to enter trades di-
rectly into the trade matching system
of the foreign board of trade.

(d) Linked contract. Linked contract
means a futures, option or swap con-
tract that is made available for trading
by direct access by a registered foreign
board of trade that settles against any
price (including the daily or final set-
tlement price) of one or more contracts
listed for trading on a registered entity
as defined in section 1a(40) of the Act.

(e) Communications. Communications
means any written or electronic docu-
mentation or correspondence issued by
or on behalf of the Commission, the
United States Department of Justice,
or the National Futures Association.

(f) Material change. Material change
means a material change in the infor-
mation provided to the Commission in
support of an application for registra-
tion under this part. Subsequent to
registration, material change also in-
cludes a material change in the oper-
ations of the foreign board of trade or
its clearing organization and, without
limitation, a change in any of the fol-
lowing: The membership or participant
criteria of the foreign board of trade or
its clearing organization; the location
of the management, personnel or oper-
ations of the foreign board of trade or
its clearing organization; the struc-
ture, nature, or operation of the trad-
ing or clearing systems; the regulatory
or self-regulatory regime applicable to
the foreign board of trade, its clearing
organization, or their respective mem-
bers and other participants; the au-
thorization, licensure, registration or
recognition of the foreign board of
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trade or clearing organization; and the
ability of the clearing organization to
observe the Recommendations for Cen-
tral Counterparties.

(g) Clearing organization. Clearing or-
ganization means the foreign board of
trade, affiliate of the foreign board of
trade or any third party clearing
house, clearing association, clearing
corporation or similar entity, facility
or organization that, with respect to
any agreement, contract or transaction
executed on or through the foreign
board of trade, would be:

(1) Defined as a derivatives clearing
organization under section 1a(15) of the
Act; or

(2) Defined as a central counterparty
by the Recommendations for Central
Counterparties.

(h) Erxisting mo-action relief. Existing
no-action relief means a no-action let-
ter issued by a division of the Commis-
sion to the foreign board of trade in
which the division informs the foreign
board of trade that it will not rec-
ommend that the Commission institute
enforcement action against the foreign
board of trade if the foreign board of
trade does not seek designation as ei-
ther a designated contract market pur-
suant to section 5 of the Act or a de-
rivatives transaction execution facility
pursuant to section 5a of the Act in
connection with the granting of direct
access.

(i) Swap. Swap means a swap as de-
fined in section 1la(47) of the Act and
any Commission regulation further de-
fining the term adopted thereunder.

(3)  Recommendations  for  Central
Counterparties. Recommendations for
Central Counterparties means:

(1) The current Recommendations for
Central Counterparties issued jointly
by the Committee on Payment and
Settlement Systems and the Technical
Committee of the International Orga-
nization of Securities Commissions as
updated, revised or otherwise amended;
or

(2) Successor standards, principles
and guidance for central counterparties
or financial market infrastructures
adopted jointly by the Technical Com-
mittee of the International Organiza-
tion of Securities Commissions and the
Committee on Payment and Settle-
ment Systems.
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(k) Affiliate. An affiliate of a reg-
istered foreign board of trade member
or other participant means any person,
as that term is defined in section 1a(38)
of the Act, that:

(1) Owns 50% or more of the member
or other participant;

(2) Is owned 50% or more by the mem-
ber or other participant; or

(3) Is owned 50% or more by a third
person that also owns 50% or more of
the member or other participant.

(1) Member or other participant. Mem-
ber or other participant means a mem-
ber or other participant of a foreign
board of trade that is registered under
this part and any affiliate thereof that
has been granted direct access by the
foreign board of trade.

§48.3 Registration required.

(a) Except as specified in this part, it
shall be unlawful for a foreign board of
trade to permit direct access to its
electronic trading and order matching
system unless and until the Commis-
sion has issued a valid and current
Order of Registration to the foreign
board of trade pursuant to the provi-
sions of this part.

(b) It shall be unlawful for a foreign
board of trade or the clearing organiza-
tion to make false or misleading state-
ments in or in connection with any ap-
plication for registration under this
part.

§48.4 Registration and

scope.

(a) Only foreign boards of trade eligi-
ble to be registered, as defined in
§48.2(b) of this part, are eligible for reg-
istration with the Commission pursu-
ant to this part.

(b) A foreign board of trade may
apply for registration under this part
in order to permit the members and
other participants of the foreign board
of trade that are located in the United
States to enter trades directly into the
trading and order matching system of
the foreign board of trade, to the ex-
tent that such members or other par-
ticipants are:

(1) Entering orders for the member’s
or other participant’s proprietary ac-
counts;

(2) Registered with the Commission
as futures commission merchants and

eligibility

§48.5

are submitting customer orders to the
trading system for execution; or

(3) Registered with the Commission
as a commodity pool operator or com-
modity trading advisor, or are exempt
from such registration pursuant to
§4.13 or §4.14 of this chapter, and are
submitting orders for execution on be-
half of a United States pool that the
member or other participant operates
or an account of a United States cus-
tomer for which the member or other
participant has discretionary author-
ity, respectively, provided that a fu-
tures commission merchant or a firm
exempt from such registration pursu-
ant to §30.10 of this chapter acts as
clearing firm and guarantees, without
limitation, all such trades of the com-
modity pool operator or commodity
trading advisor effected through sub-
mission of orders to the trading sys-
tem.

§48.5 Registration procedures.

(a) A foreign board of trade seeking
registration with the Commission pur-
suant to this part must electronically
file an application for registration with
the Secretary of the Commission at its
Washington DC headquarters at
FBOTapplications@cftc.gov.

(b) A complete application for reg-
istration must include:

(1) A completed Form FBOT and
Form Supplement S-1, as set forth in
the appendix to this part, or any suc-
cessor forms, and all information and
documentation described in such
forms; and

(2) Any additional information and
documentation necessary, in the dis-
cretion of the Commission, to supple-
ment the application including, but not
limited to, documentation and infor-
mation provided during the course of
an on-site visit, as applicable, to the
foreign board of trade, the clearing or-
ganization and the regulatory author-
ity or authorities, to effectively dem-
onstrate that the foreign board of trade
and its clearing organization satisfy
the registration requirements set forth
in §48.7.

(c) An applicant for registration
must identify with particularity any
information in the application that
will be subject to a request for con-
fidential treatment and must provide
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support for any request for confidential
treatment pursuant to the procedures
set forth in §145.9 of this chapter.

(d) If, upon review, the Commission
finds the application for registration to
be complete, the Commission may ap-
prove or deny the application. In re-
viewing the application, the Commis-
sion will consider, among other things:

(1) Whether the foreign board of trade
is eligible to be registered as defined in
§48.2(b) and;

(2) Whether the foreign board of trade
and its clearing organization are sub-
ject to comprehensive supervision and
regulation by the appropriate govern-
mental authorities in their home coun-
try or countries that is comparable to
the comprehensive supervision and reg-
ulation to which designated contract
markets and derivatives clearing orga-
nizations are respectively subject
under the Act, Commission regula-
tions, and other applicable United
States laws and regulations, if any,
and;

(3) Any previous Commission findings
that the foreign board of trade and its
clearing organization are subject to
comprehensive supervision and regula-
tion by the appropriate government au-
thorities in their home country or
countries that is comparable to the
comprehensive supervision and regula-
tion to which designated contract mar-
kets and derivatives clearing organiza-
tions are subject under the Act, Com-
mission regulations, and other applica-
ble United States laws and regulations,
if any; and

(4) Whether the foreign board of trade
and its clearing organization have ade-
quately demonstrated that they meet
the requirements for registration speci-
fied in §48.7.

(5) The Commission’s determination
that the foreign board of trade and its
clearing organization are subject to
comprehensive supervision and regula-
tion by the appropriate government au-
thorities in their home country or
countries that is comparable to the
comprehensive supervision and regula-
tion to which designated contract mar-
kets and derivatives clearing organiza-
tions are subject will be based upon a
principles-based review conducted in a
manner consistent with this part 48
pursuant to which the Commission will
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look to determine if the government
authorities support and enforce regu-
latory objectives in the oversight of
the foreign board of trade and the
clearing organization that are substan-
tially equivalent to the regulatory ob-
jectives supported and enforced by the
Commission in its oversight of des-
ignated contract markets and deriva-
tives clearing organizations.

(e) If the Commission approves the
application, the Commission will issue
an Order of Registration. If the Com-
mission does not approve the applica-
tion, the Commission will, after appro-
priate notice and an opportunity to re-
spond, issue a Notice of Action speci-
fying that the application was not ap-
proved and setting forth the reasons
therefor. The Commission, in its dis-
cretion, may impose conditions in the
Order of Registration and may, after
appropriate notice and an opportunity
to respond, amend, suspend, or other-
wise restrict the terms of an issued
Order of Registration or issue an Order
revoking registration.

(f) A foreign board of trade whose ap-
plication is not approved may reapply
for registration 360 days after the
issuance of the Notice of Action if the
foreign board of trade has addressed
any deficiencies in its original applica-
tion or facts and circumstances rel-
evant to the Commission’s review of
the application have changed.

§48.6 Foreign boards of trade pro-
viding direct access pursuant to ex-
isting no-action relief.

(a) A foreign board of trade operating
pursuant to existing no-action relief as
of the effective date of this part 48
must register with the Commission
pursuant to this part in order to con-
tinue to provide direct access to its
electronic trading and order matching
system from the United States.

(b)(1) The application of a foreign
board of trade operating pursuant to
existing no-action relief must include a
complete Form FBOT and Supplement
S-1, as set forth in the appendix to this
part. If the foreign board of trade, as
part of its application for registration,
wishes to rely on information and doc-
umentation previously submitted elec-
tronically in connection with its re-
quest for no-action relief in order to
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demonstrate that it satisfies the reg-
istration requirements set forth in
§48.7, (limited application) the foreign
board of trade must:

(i) Specifically identify the informa-
tion or documentation previously sub-
mitted;

(ii) Identify the specific registration
requirements set forth in §48.7 that are
satisfied by such information or docu-
mentation; and

(iii) Certify that the information re-
mains accurate and current.

(2) If the foreign board of trade wish-
es to rely on information and docu-
mentation previously submitted in
hard copy in connection with its appli-
cation for no-action relief, the foreign
board of trade must also resubmit the
identified information or documenta-
tion. A foreign board of trade that has
submitted a complete application for
no-action relief that is pending as of
February 21, 2012 may also apply for
registration pursuant to these limited
application procedures.

(c) A foreign board of trade operating
pursuant to existing no-action relief
must submit a limited application for
registration, determined in good faith
by the applicant to be complete, within
180 days of February 21, 2012. If, at any
time after August 20, 2012 but before a
limited application is approved or dis-
approved, the Commission determines
that the application is materially in-
complete, the Commission may, after
providing the foreign board of trade
with notice and an opportunity to re-
spond to the determination of incom-
pleteness, withdraw the existing no-ac-
tion relief if the Commission deter-
mines that the application cannot be
made complete in a timely manner.
The foreign board of trade may con-
tinue to operate pursuant to the exist-
ing no-action relief, subject to the
terms and conditions contained there-
in, August 20, 2012, while the Commis-
sion is reviewing its application, and
until the Commission approves or dis-
approves the application or otherwise
withdraws the existing no-action relief.
The no-action relief is automatically
withdrawn upon issuance of an Order of
Registration or upon disapproval.

§48.7

§48.7 Requirements for registration.

An applicant for registration must
demonstrate that it and, where appli-
cable, its clearing organization meet
the following requirements. The reg-
istration requirements applicable to
clearing organizations may alter-
natively be met by demonstrating that
the clearing organization is registered
and in good standing with the Commis-
sion as a derivatives clearing organiza-
tion. The Commission, in its discre-
tion, may request additional informa-
tion and documentation in connection
with an application for registration
and an applicant for registration must
provide promptly any such additional
information or documentation. The
Commission, in its discretion, also may
impose additional registration require-
ments that the Commission deems nec-
essary after appropriate notice and op-
portunity to respond.

(a) Foreign Board of Trade and Clear-
ing Membership:

(1) The members and other partici-
pants of the foreign board of trade and
its clearing organization are fit and
proper and meet appropriate financial
and professional standards;

(2) The foreign board of trade and its
clearing organization have and enforce
provisions to minimize and resolve
conflicts of interest; and

(3) The foreign board of trade and its
clearing organization have and enforce
rules prohibiting the disclosure, both
during and subsequent to service on a
board or committee, of material non-
public information obtained as a result
of a member’s or other participant’s
performance of duties as a member of
their respective governing boards and
significant committees.

(b) The Automated Trading System:

(1) The trading system complies with
Principles for the Oversight of Screen-
Based Trading Systems for Derivative
Products developed by the Technical
Committee of the International Orga-
nization of Securities Commissions,

(2) The trade matching algorithm
matches trades fairly and timely,

(3) The audit trail captures all rel-
evant data, including changes to or-
ders, and audit trail data is securely
maintained and available for an ade-
quate time period,
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(4) Adequate and appropriate trade
data is made available to users and the
public,

(6) The trading system has dem-
onstrated reliability,

(6) Access to the trading system is se-
cure and protected,

(7) There are adequate provisions for
emergency operations and disaster re-
covery,

(8) Trading data is backed up to pre-
vent loss of data, and

(9) Only those futures, option or swap
contracts that have been identified to
the Commission in the foreign board of
trade’s application for registration or
permitted to be made available for
trading by direct access pursuant to
the procedures set forth in §48.10 of
this part are made available for trading
by direct access.

(c) Terms and Conditions of Con-
tracts to Be Made Available in the
United States.

(1) Contracts must meet the fol-
lowing standards:

(i) Contracts must be futures, option
or swap contracts that would be eligi-
ble to be traded on a designated con-
tract market;

(ii) Contracts must be cleared;

(iii) Contracts must not be prohibited
from being traded by United States
persons; and

(iv) Contracts must not be readily
susceptible to manipulation.

(2) Foreign futures and option con-
tracts on non-narrow-based security in-
dexes must have been certified by the
Commission pursuant to the proce-
dures set forth in §30.13 of this chapter.

(3) Contracts that have the following
characteristics must be specifically
identified as having such characteris-
tics:

(i) Contracts that are linked to a con-
tract listed for trading on a registered
entity as defined in section 1a(40) of
the Act, and

(ii) Contracts that have any other re-
lationship with a contract listed for
trading on a registered entity (for ex-
ample, if both the foreign board of
trade’s and the registered entity’s con-
tract settle to the price of the same
third party-constructed index).

(d) Settlement and Clearing:

(1) The clearing organization ob-
serves the Recommendations for Cen-
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tral Counterparties or is registered
with the Commission as a derivatives
clearing organization, and

(2) The clearing organization is in
good regulatory standing in its home
country jurisdiction.

(e) The Regulatory Regimes Gov-
erning the Foreign Board of Trade and
the Clearing Organization:

(1) The regulatory authorities pro-
vide comprehensive supervision and
regulation of the foreign board of
trade, the clearing organization, and
the type of contracts to be made avail-
able through direct access that is com-
parable to the comprehensive super-
vision and regulation provided by the
Commission to designated contract
markets, derivatives clearing organiza-
tions and such contracts. That is, the
regulatory authorities support and en-
force regulatory objectives in the over-
sight of the foreign board of trade,
clearing organization and the type of
contracts that the foreign board of
trade wishes to make available through
direct access that are substantially
equivalent to the regulatory objectives
supported and enforced by the Commis-
sion in its oversight of designated con-
tract markets, derivatives clearing or-
ganizations, and such products.

(2) The regulatory authorities engage
in ongoing regulatory supervision and
oversight of the foreign board of trade
and its trading system, the clearing or-
ganization and its clearing system, and
the members, intermediaries and other
participants of the foreign board of
trade and clearing organization, with
respect to, among other things, market
integrity, customer protection, clear-
ing and settlement and the enforce-
ment of the rules of the foreign board
of trade and the clearing organization.

(3) The regulatory authorities have
the power to share information di-
rectly with the Commission, upon re-
quest, including information necessary
to evaluate the continued eligibility of
the foreign board of trade for registra-
tion and to audit for compliance with
the terms and conditions of the reg-
istration.

(4) The regulatory authorities have
the power to intervene in the market.

(f) The Rules of the Foreign Board of
Trade and the Clearing Organization
and Enforcement Thereof:
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(1) The foreign board of trade and its
clearing organization have imple-
mented and enforce rules to ensure
compliance with the requirements of
registration contained in this part;

(2) The foreign board of trade and its
clearing organization have the capac-
ity to detect, investigate, and sanction
persons who violate their respective
rules;

(3) The foreign board of trade and the
clearing organization (or their respec-
tive regulatory authorities) have im-
plemented and enforce disciplinary
procedures that empower them to rec-
ommend and prosecute disciplinary ac-
tions for suspected rule violations, im-
pose adequate sanctions for such viola-
tions, and provide adequate protections
to charged parties pursuant to fair and
clear standards;

(4) The foreign board of trade and its
clearing organization are authorized by
rule or by contractual agreement to
obtain, from members and other par-
ticipants, any information and co-
operation necessary to conduct inves-
tigations, to effectively enforce their
respective rules, and to ensure compli-
ance with the conditions of registra-
tion;

(5) The foreign board of trade and its
clearing organization have sufficient
compliance staff and resources, includ-
ing by delegation and/or outsourcing to
a third party, to fulfill their respective
regulatory responsibilities, including
appropriate trade practice surveil-
lance, real time market monitoring,
market surveillance, financial surveil-
lance, protection of customer funds,
enforcement of clearing and settlement
provisions and other compliance and
regulatory responsibilities;

